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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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(No. 16,210) 


In re Fitcuett Bros., Inc. AMA Docket No. M 2-45. Decided 
January 6, 1975. 


Challenge to validity of Order No. 2 — § 1002.55 — Transportation credit on 

bulk unit pool milk disposed of for Class II use — Claim of discrimination by 

different treatment — Burden of proof — failure to sustain — Petition 
dismissed 


Where the transportation credit granted in § 1002.55 is limited to “pool milk’’ 
of Order No. 2, petitioner’s diverted milk from Order No. 15, may not re- 
ceive that allowance. The provisions of Order No. 2 have been properly 
applied to petitioner, and petitioner has failed to prove its allegation of 
illegality or discrimination in the application of Order No. 2. The relief 
requested by petitioner is denied and the petition is dismissed. 


Mac D. Levin, Hackensack, N.J., for petitioner. 
Dennis Becker, for respondent. 
William J. Weber, Administrative Law Judge. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et 
seq.). 


Administrative Law Judge William J. Weber filed an Initial 
Decision on October 23, 1974, upholding the validity of the 
contested Order provisions, and dismissing the petition. 


Petitioner filed an appeal to the Judicial Officer on November 
26, 1974. Final administrative authority to decide cases under the 
Agricultural Marketing Agreement Act of 1937 has been 
delegated to the Judicial Officer (37 F.R. 28475; 38 F.R. 10795).* 


The petitioner requested oral argument before the Judicial 
Officer, but the record is so devoid of support for petitioner’s 
position that no useful purpose would be served by oral argument. 


Upon a consideration of the entire record in this proceeding, the 
Decision and Order of the Administrative Law Judge is adopted 
as the final Decision and Order herein, except that a period is 
added after ‘‘relief’’ at the end of the first page, and the words 
‘“‘shall pay to the producers’’ on page 3, line 11, is changed to 
“‘shall pay for milk purchases from producers or associations of 
producers.”’ 


ADMINISTRATIVE LAW JUDGE’S 
DECISION AND ORDER 


This is a proceeding under section 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937 as amended (7 U.S.C. 601 et 
seq.). Fitchett Brothers, Incorporated filed a Petition on March 
29, 1973 challenging the validity and application of section 
1002.55 of Order No. 2 (7 CFR 1002). Order No. 2 regulates the 
handling of milk in the New York-New Jersey marketing area. 


*The office of Judicial Officer is a career position established pursuant to the Act 
of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 
U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer held 
the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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Section 1002.55 (7 CFR 1002.55) thereof provides for trans- 
portation credit on bulk unit pool milk disposed of for Class II 
use. 


Respondent filed an Answer admitting identifying and 
déscriptive allegations only, controverting all others, and 
pleading the two year retroactive limitation of section 1000.6(d) (7 
CFR 1000.6d) concerning claims by handlers against the Market 
Administrator for monetary relief. 


I 


The Petitioner, Fitchett Brothers Incorporated was a milk 
handler at all relevant times herein, operating a milk processing 
pool plant at Poughkeepsie, New York, under the provisions of 
the New York-New Jersey Marketing Order. The handling of milk 
in the New York-New Jersey Marketing area is regulated by 
Order No. 2, and may be referred to here as the New York Order. 


The Ulster Bulk Tank Unit (Ulster BTU) operated by 
Petitioner picks up milk at producer farms in tank trucks (7 CFR 
1002.25) and delivers it to Petitioner’s Poughkeepsie plant, as 
well as to other handlers’ plants. Some of the other handlers’ plant 
process that milk into cheese or ice cream. The Ulster BTU picks 
up milk from farms of producers associated with the New York 
(Order #2) pool only. 


In addition thereto Petitioner also receives milk pooled and 
priced under Order No. 15 (7 CFR 1015), the Connecticut Milk 
Marketing Order, which is diverted to Petitioner from a handler 
regulated under the Connecticut Order No. 15. 


II 


Petitioner ‘‘complain [s] of the illegality of Section 1002.55, 
[Transportation Credit] as it discriminates by different 
treatment of the Petitioner for Class II, resulting in higher costs 
than all other handlers in Order No. 2, and not in accordance with 
law, as set forth in U.S.C. 608c(5)(A) & (G) . . .” (emphasis 
added). It is elementary that the Petitioner has the burden of 
proof to establish that § 1002.55 is unlawful, or that the Market 
Administrator’s application of it is not in accordance with law. 
Mere assertions of illegality are not sufficient to have an order 
provision or the Market Administrator’s application of it declared 
illegal. 


7 U.S.C. 608c(5)(A) provides for classifying milk in accordance 
with the form in which or the purpose for which it is used, and 
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fixing minimum prices for each use classification which all 
handlers shall pay for milk purchased from producers. Such prices 
shall be uniform for all handlers. 


7 U.S.C. 608c(5)(G) provides that no marketing agreement or 
order shall prohibit or in any manner limit the marketing of milk 
in any market. 


Section 1002.55 of the New York Order grants a transportation 
credit on bulk unit pool milk disposed of for Class II purposes, 
subject to certain restrictions. 


III 


The particular section of the New York Order under attack by 
Petitioner, § 1002.55, provides that handlers shall receive a 
transportation credit on bulk unit pool milk disposed of for Class 
II use, in the amount of 10 cents per hundredweight, subject to 
the qualifying limitation that such bulk transportation unit milk 
may only be Class II milk in the same proportion that total pool 
milk in all plants and units of that handler is classified as Class II 
milk. 


The challenge that transportation credit allowance of § 1002.55 
is illegal does not seem to be seriously presented, since the thrust 


of the complaint is that Petitioner receives its benefit — the 10 
cents per hundredweight credit — only part of the time, when it 
claims it should receive it all of the time. There is no showing of 
illegality of the section concerned in this record, and the 
Petitioner’s claim is inherently contradictory in this regard. To 
want more of that which is said to be based on an illegal provision 
is essentially self-defeating. 


When, as here, a handler receives milk from several sources, 
only some of which is ‘‘pool milk,’’ and disposes of it for various 
purposes in various classifications, it is necessary to account in 
some manner with respect to the milk to determine the obligations 
and credits of such handler for its operations for that month. 
Sections 1002.14, 1002.44 and 1002.45 (7 CFR 1002.14, 1002.44 
and 1002.45), inter alia, concerning pool milk, transfers and 
allocation, come into play in this process. 


Section 1002.14 defines ‘‘pool milk’’ under the New York Order, 
and among the exceptions excludes Connecticut Order No. 15 
milk (§ 1002.14(b); 7 CFR 1002.14(b)). The milk diverted to 
Petitioner from Connecticut Order No. 15 handler comes within 
this exclusion. 
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Thus, since the transportation credit granted in § 1002.55 by 
its terms is limited to ‘pool milk”’ of the New York Order, the 
diverted milk from the Connecticut Order No. 15 cannot properly 
receive that allowance. 


Further, the allocation provisions for the New York Order set 
forth in § 1002.45 also affect Petitioner. The allocation provisions 
are necessary to carry out the classification requirement. They 
prohibit any class from receiving more milk with respect to its 
classification in any given month, than was actually disposed of 
for the purposes of that class for that month. ' 


The detailed chronological steps of § 1002.45 must be carried 
out in sequence as set forth. Petitioner, being mainly a Class 1A 
handler, has very little Class II usage. The allocation process first 
eliminates milk from producer-handlers, then other Order plants, 
prior inventory, and so on, thru a series of steps until it comes to 
step nine of the process (§ 1002.45(9)) wherein milk from 
Connecticut Order No. 15 is ordered subtracted from Class II milk 
of the handler. No transportation credit can be granted on any 
milk allocated earlier than step 15 in the process. However, 
because of limited Class II usage of Petitioner, his entire Class II 
utilization is often offset at step 9 by the Connecticut Order 
diverted milk received. 


Thus the allocation process of § 1002.45 required for classifi- 
cation of usage of milk, offsets Petitioner’s limited Class II usage 
by reason of the diverted milk received from Connecticut Order 
No. 15, and leaves no Class II usage open at the point where the 
allocation process and the transportation credit provisions of 
§ 1002.55 line up to grant the transportation credit. Or in other 
words, there was diverted Connecticut Order No. 15 milk received 
by Petitioner in a quantity sufficient to offset Petitioner’s total 
disposition of Class II milk received during that month. 


However on the other side of the coin, the transportation credit 
is given in instances when Petitioner transfers New York pool 
milk from its Ulster BTU to cheese and ice cream manufacturing 
plants. Under Section 1002.44(e)(3)(v) the classification of the 
transferee plant usage of Class II controls and the transportation 
credit is properly given when the several Order provisions 
applicable thereto are met. 


Petitioner presents no evidence in support of its claim of 
illegality or misapplication of § 1002.55, by way of specific 


1. Subject to inventory adjustments. 
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instances, examples or illustrations. It presents generalized 
allegations and claims of illegality and discrimination. An 
analysis of Petitioner’s ‘‘cost’’ of doing business was offered and 
rejected for the ‘‘cost’’ of Petitioner’s business operations as such 
are related to and result from many factors irrelevant and remote 
to the issues herein. 


Further, Petitioner seems to have blended intermarketing area 
Order differences with intramarketing differences of various 
handler operations under different circumstances. Petitioner sees 
a checkerboard result with alternating allowances and denials of 
the transportation credit which Petitioner cannot understand in 
the absence of some discriminatory application of the Order 
provisions. 


The Respondent submitted evidence in detail concerning the 
various steps of the process in accordance with the Order 
requirements. In support thereof, Respondent filed detailed briefs 
taking each step of the pertinent Order provisions to illustrate the 
process and procedure, for the purpose of showing what the 
Market Administrator did in handling the reports, making the 
assessments and allowing credits about which Petitioner 
generally complained. 


Although Petitioner had failed to make out a prima facie case, 
Respondent replied with evidence and arguments to illustrate and 
establish the integrity of the process, and to show it had a rational 
foundation and application based on the Order. 


The combined effect of utilizing diverted milk from the 
Connecticut Order which is not eligible for transportation credit 
allowance under the New York Order provisions, and the 
allocation and transfer provisions of the New York Order result in 
petitioner often failing to qualify for the transportation credit 
authorized by § 1002.55. 


Petitioner’s reliance on diverted milk from Connecticut, which 
seems to be to his economic advantage, and his limited Class II 
usage, result in its failing to qualify at times under the terms of 
the New York Order for the transportation credit granted for New 
York Order bulk unit pooled milk disposed of for Class II. No 
discrimination has been established concerning any of the 
provisions of the New York Order in any aspect herein, nor in 
violation of any of the Statutory provisions concerning minimum 
pricing, classification according to usage, nor intermarket 
handling. 
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IV 


The provisions of the New York Order in all relevant aspects 
have been properly applied to Petitioner herein. No showing of 
any illegal or discriminatory application of any provision of the 
New York Order has been established by Petitioner. 


ORDER 


For the reasons stated the relief requested by Petitioner is 
denied and the Petition is dismissed. 


COURT DECISION 


Cart NorMAN Quinn v. Eart L. Butz, Secretary of Agriculture, 
and Unitep Srartss. Decided January 6, 1975. 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA 


No. 72-1396 


Petition for Review of Orders of the 
Secretary of Agriculture 


Curtis E. von Kann, with whom William O. Bittman was on the 
brief, for petitioner. 


Neil Koslowe, Attorney, Department of Justice, of the bar of 
the Supreme Court of Georgia, pro hac vice, by special leave of 
court, for respondents. Walter H. Fleischer and Greer S. Gold- 
man, Attorneys, Department of Justice, were on the brief for 
respondents. 


Before Bazeton, Chief Judge, and LeveNTHAL and RoBINSON, 
Circuit Judges. 
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Opinion for the Court filed by Circuit Judge Rosinson. 


Rosinson, Circuit Judge: Petitioner, Carl Norman Quinn, seeks 
review of orders' of the Secretary of Agriculture rendering him 
ineligible for employment by any licensee under the Perishable 
Agricultural Commodities Act* for a period of one year. These 
orders rest upon determinations that DeVita Fruit Company, a 
corporate licensee, had flagrantly and repeatedly violated the Act, 
and that Quinn had then been “responsibly connected”’ with the 
company because he served nominally as its vice-president. 
Finding that the administrative record, in its present posture, 
does not support the action taken against Quinn, we remand the 
case to the Secretary for further proceedings. 


I. Tue LEGISLATIVE BACKGROUND 


To facilitate an understanding of the issues presented for our 
review, we pause initially to briefly examine the purpose and 
principal features of the Act. Originally passed in 1930, this 
legislation was designed to combat a pattern of unfair practices 
prevalent in the perishable agricultural commodities industry. ° 
The basic problem was victimization of growers and shippers by 
unscrupulous dealers to whom such commodities were sold or 
consigned for sale.‘ A conspicuous example was a sale followed by 
a decline in the market for the commodity and the dealer faced 
financial loss if he accepted shipment, paid the contract price and 
then sold on his own account. In such instances, dealers 
frequently rejected shipments on false grounds, notably that the 
commodities arrived in a condition other than as promised. ° It 
was to eradicate these and other machinations that Congress 
settled on a statutory scheme which has been regarded as one of 
the Nation’s most successful regulatory programs. °® 


1. See note 35, infra. 

2. Act of June 10, 1930, ch. 436, § 1, as amended, 7 U.S.C. §§ 499a et seq. 
(1970). Pertinent amendments to the Act since the 1970 codification are noted 
hereinafter. 

3. H.R. Rep. No. 1041, 71st Cong., 2d Sess. 1-2 (1930). 

4. Id. 

5. Id. at 1-2. Sellers of such commodities were also accused of unfair practices. 
‘Many instances have arisen where the shipper, after having previously signed a 
contract to deliver the commodity on a certain date in the future, fails to do so 
when delivery would be to his disadvantage and he sells to some one else at a 
higher price.’”’ Id. at 2. 

6. H.R. Rep. No. 1546, 87th Cong., 2d Sess. 3 (1962). See also Birkenfield v. 
United States, 369 F.2d 491, 494 (3d Cir. 1966). 
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In broad outline, the Act regulates the shipment of perishable 
agricultural commodities in interstate and foreign commerce 
through a system of licensing and administrative supervision of 
the conduct of licensees. Commission merchants, dealers and 
brokers in such commodities must obtain from the Secretary of 
Agriculture a license as a precondition to doing business.’ By 
Section 2, licensees are forbidden to engage in specified unfair 
practices, * which include failure to make full payment promptly 
for commodities dealt in. ° An unfair practice subjects the licensee 
to liability to the injured party for damages, recoverable either in 
a proceeding before the Secretary or by suit in court.'® The 
Secretary is authorized to investigate complaints of unfair 
practices '' and, finding a violation, to issue a reparation order 
requiring the offending licensee to pay damages. '* Failure to obey 
the order automatically suspends the license during non- 
compliance. '* 


The Secretary is also empowered to suspend or revoke licenses 
for unfair practices,'‘ and to limit employment within the in- 
dustry of those who violate the Act and those who are ‘‘respon- 


7. Perishable Agricultural Commodities Act §§ 3, 4, 7 U.S.C. §§ 499c, 499d 
(1970). 
8. Id. § 2, 7 U.S.C. § 499b (1970). 
9. Id. § 2(4), 7 U.S.C. § 499b(4) (1970). 
10. Id. § 5, 7 U.S.C. § 499e (1970). 
11. Id. § 6, 7 U.S.C. § 499f (Supp. III 1973). 
12. Id. § 7(a), 7 U.S.C. § 499g(a) (Supp. III 1973). 
13. ‘“‘Unless the licensee against whom a reparation order has been issued shows 
to the satisfaction of the Secretary within five days from the expiration of the 
period allowed for compliance with such order that he has either taken an appeal 
as herein authorized or has made payment in full as required by such order his 
license shall be suspended automatically at the expiration of such five-day period 
until he shows to the satisfaction of the Secretary that he has paid the amount 
therein specified with interest thereon to date of payment : Provided, That if on 
appeal the appellee prevails or if the appeal is dismissed the automatic 
suspension of license shall become effective at the expiration of thirty days from 
the date of the judgment on the appeal, but if the judgment is stayed by a court 
of competent jurisdiction the suspension shall become effective ten days after the 
expiration of such stay, unless prior thereto the judgment of the court has been 
satisfied.” Id. § 7(d), 7 U.S.C. § 499g(d) (1970). 
14. “Whenever (a) the Secretary determines, as provided in [§ 6], that any 
commission merchant, dealer, or broker has violated any of the provisions of 
[§ 2], or (b) any commission merchant, dealer, or broker has been found guilty 
in a Federal court of having violated [§ 14(b)], the Secretary may publish the 
facts and circumstances of such violation and/or, by order, suspend the license 
of such offender for a period not to exceed ninety days, except that, if the 
violation is flagrant or repeated, the Secretary may, by order, revoke the license 
of the offender....’’ Jd§ 8(a), 7 U.S.C. § 499(a) (1970). 





10 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34 A.D.7 


sibly connected’”’ with violators.'* Section 8(b) of the Act, in 
respects highly relevant to this case, provides that except with 
the Secretary’s approval no licensee may employ any person, or 
anyone “‘responsibly connected” with a person, whose license has 
been revoked or is currently suspended, or who has been found to 
have committed any flagrant or repeated violation of Section 2, or 
against whom there is an unpaid reparation order issued within 
two years. '* Section 1(9), another provision bearing importantly 
on this case, specifies that a person is “responsibly connected” 
with an offending licensee if he is affiliated with the licensee as 
officer, director or holder of more than 10% of its outstanding 
stock. *’ 


II. Tue Factuat BackGrounp 


The material facts of the case at bar emerge without substantial 
dispute. Quinn commenced employment in the wholesale fruit and 
vegetable industry in 1944. During the first 12 years he worked as 
a truck driver and a buyer and seller of produce for different firms. 
In 1956, he was hired by John A. DeVita, who then conducted as 
a sole proprietorship a fruit and vegetable business in Lima, Ohio. 
Quinn supervised other employees in the packing and loading of 
produce; he also loaded trucks and made deliveries himself. From 
1968 to 1970, his primary activity was buying and selling produce 
by telephone. 


15. Id.§ 8(b),7U.S.C. § 499h(b) (1970), which in relevant part provides: 


Except with the approval of the Secretary, no licensee shall employ any 
person, or any person who is or has been responsibly connected with any 
person — 

(1) whose license has been revoked or is currently suspended by order of 
the Secretary; 

(2) who has been found after notice and opportunity for hearing to have 
committed any flagrant or repeated violation of section 499b of this title, 
but this provision shall not apply to any case in which the license of the 
person found to have committed such violation was suspended and the 
suspension period has expired or is not in effect; or 

(3) against whom there is an unpaid reparation award issued within two 
years, subject to his right of appeal under section 499g(c) of this title. . . . 

16. See note 15, supra. The Secretary is authorized to approve such employment 
at any time following nonpayment of a reparation award, or after one year 
following the revocation or finding of flagrant or repeated violation, upon the 
posting of bond. Id. The Secretary may also approve employment without bond 
after the expiration of two years from the effective date of the disciplinary order. 
Id. 

17. “The term ‘responsibly connected’ means affiliated or connected with a 
commission merchant, dealer, or broker as (A) partner in a partnership, or (B) 
officer, director, or holder of more than 10 per centum of the outstanding stock of 
a corporation or association. ...’ Jd.§ 1(9),7 U.S.C. § 499a(9) (1970). 
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In 1964, DeVita incorporated his business. The assets and 
liabilities of the sole proprietorship were transferred to DeVita 
Fruit Company, a newly-organized Ohio corporation, in exchange 
for all of its issued stock. To meet a requirement of Ohio law, 
DeVita asked Quinn to become vice president and Quinn 
* assented. '* Quinn’s officership was purely nominal, and in no wise 
did his activities for the business change in consequence of the 
incorporation. DeVita remained sole stockholder and exercised 
full and exclusive control over the corporation’s operations. 


From October, 1964, onward DeVita Fruit Company obtained 
successive one-year licenses authorizing it to do business as a 
commission merchant, dealer and broker of perishable 
agricultural commodities in interstate and foreign commerce. '* 
Between November, 1969, and July, 1970, however, the company 
failed to make {ull payment for 47 lots of fruits and vegetables 
shipped to it from outside Ohio. One of the shippers filed a 
complaint with the Department of Agriculture and on September 
14, 1970, was awarded reparations.?° When, 30 days later, the 
award remained unsatisfied, the company’s license was 
automatically suspended by force of the Act. ?! 


In the meantime, on September 5, 1970, pursuant to the 


Bankruptcy Act, DeVita Fruit Company filed a petition in the 
District Court for the Northern District of Ohio for an 
arrangement with its creditors.*? A few days previously, the 
company had terminated Quinn’s employment, and on October 1, 
1970, he took a job with another wholesale fruit and vegetable 
company licensed to do business under the Act.?*On December 8, 
1970, DeVita Fruit Company was adjudged a bankrupt, but 
apparently never received a discharge. *‘ 


18. DeVita became president, and two others secretary and treasurer, respec- 
tively. 

19. See text supra at note 7. 

20. See text supra at note 10. 

21. See note 13, supra. 

22. See Bankruptcy Act ch. XI, 11 U.S.C. §§ 701 et seg. (1970). 

23. It was Quinn’s employment by this licensee that gave rise to this litigation. 
24. In his brief, Quinn states that the company was discharged in bankruptcy, 
Brief for Petitioner at 5, 12-16, but no supporting record reference is supplied. 
Respondents’ brief makes the contrary claim and appendicizes a letter, outside 
the record, from a referee in bankruptcy for the Northern District of Ohio stating 
“that the bankrupt has neither petitioned for nor been granted a discharge in 
Bankruptcy.” Brief for Respondent at 17, 2a. 
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III. THe ADMINISTRATIVE BACKGROUND 


Several months later the Department of Agriculture moved 
against DeVita Fruit Company. On April 27, 1971, the Depart- 
ment’s Consumer and Marketing Service sent a letter to the 
company calling attention to its outstanding financial obligations 
to the unpaid shippers. The letter advised that “[s] uch violations 
are sufficient grounds for instituting disciplinary action which 
could result in the revocation or suspension of your license,’’ and 
that the company’s explanation should be submitted within 20 
days. *°On June 22, no response having been received, the Service 
filed a complaint charging the company with violations of the Act 
by reason of its failure to pay the shippers, and seeking revocation 
of the company’s license. ** Copies of the letter and complaint were 
sent to the company’s officers, including Quinn, and no formal 
answer to the complaint was filed within the 20-day period 
allowed therefor.’ 


On July 13, 1971, however, during the period for answering the 
complaint, Quinn’s attorney sent to the Division a letter asking 
for the opportunity to appear at a hearing ‘‘to present factual 
evidence and legal arguments which will show that [Quinn] was 
not ‘responsibly connected’ with the DeVita Fruit Company at the 
time of the alleged violations of the [Act] which form the basis 
for the subject complaint.’’ The letter recited the facts disclosing 
the nature of Quinn’s relationship with the company and was 
accompanied by supporting affidavits. 


On August 16, 1971, the Division moved for the issuance of a 
hearing examiner’s report in default proceedings** and again 
recommended that DeVita Fruit Company’s license be revoked. A 
copy of this motion was sent to Quinn’s attorney on August 19 
together with a letter stating the Division’s view that the request 
for a hearing to show that Quinn was not “responsibly connected’”’ 
with the company was ‘‘not responsive to the allegations of the 
complaint,’’ and so was not considered an answer to the com- 
plaint. 


25. We have already noted that by the terms of the Act the company’s license 
had already been automatically suspended for nonpayment of the reparation 
award. See text supra at note 21. 

26. See note 14, supra, and accompanying text. 

27. See 7 C.F.R. §§ 47.30, 47.32(a) (1974). 

28. See 7 C.F.R. § 47.30(c) (1974). 
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On August 25, Quinn’s counsel wrote that he wished to dispute 
the charge that the company’s violations were ‘flagrant or 
repeated’’ on the ground that the company’s default was oc- 
casioned by reasonable expectations of a large business loan 
which did not materialize. ?* In response to the hearing examiner’s 
direction that Service state on the record its position on counsel’s 
request, the Service filed an opposition on the ground that “no 
useful purpose would be served in holding an oral hearing on the 
violations alleged in the Complaint because on its face the 
Request shows there is no issue as to whether the violations were 
repeated.’’ The opposition added that ‘“{t]here is no assertion 
that the violations did not occur, but rather an implicit admission 
that they did, with an expressed intention merely to challenge the 
character of those violations. . . . Whether these violations 
constitute flagrant violations of the Act need not be considered 
since the Act speaks in the disjunctive as regards ‘repeated or 
flagrant’ violations, and 47 violations are clearly ‘repeated’.’’ In 
turn, Quinn’s counsel replied that his letter of August 25 was not 
intended to suggest ‘‘that we conceded that the violations ac- 
tually occurred or that if any did occur they were ‘repeated’ within 
the meaning of the statute.’’ The reply reiterated facts descriptive 
of the relationship which Quinn bore to the company. 


On October 29 the hearing examiner filed a recommended 
decision. As to the request to reopen the proceedings, the 
examiner pointed out that DeVita Fruit Company had not an- 
swered the complaint and held that Quinn’s attempt to raise a 
defense based on the unsuccessful loan applications for ‘the 
apparent purpose [of] show [ing] that [the alleged violations] 
were not flagrant’ did not negate their character as repeated 
violations.*° The examiner thus concluded that the request to 
reopen should be denied. On the merits, the examiner proposed 
revocation of the company’s license, concluding that the com- 
pany’s nonpayment of the reparation award and its failure to 
account for the remainder of the 47 lots of fruits and vegetables 


29. The letter stated that “the transactions referred to in the complaint were 

entered into by Mr. DeVita in anticipation of his receiving a $350,000 loan from . 
Small Business Administration’ which DeVita did not ultimately receive, but 

that ““Mr. DeVita’s reliance upon the SBA’s intention to make this loan was 

reasonable under the circumstances.” 

30. The examiner based this position on Joseph Gangi & Sons, Inc., 30 Agri. 

Dec. 815, 816, aff’d sub nom., Fruit Salad, Inc. v. Secretary of Agriculture, 451 

F.2d 162 (1st Cir. 1971). 
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“constituted willful flagrant and repeated violations of’’ the unfair 
conduct provisions of the Act. *' The examiner dismissed Quinn’s 
lack-of-responsible-connection data with the observation that it 
indicated a ‘‘primary interest . . . to obviate the provisions of the 
Act which affect officers of an organization found to have violated 
the Act, or collateral consequences of violations found.’’ Quinn 
filed exceptions to the recommended decision, restating earlier 
arguments, and asked that the proceeding be reopened to enable 
him ‘‘to present factual evidence and legal argument as to the 
merits of the Complaint and his contention that he was not 
‘responsibly connected’ with DeVita Fruit Company within the 
meaning of’’ Section 8(b). 


The Secretary’s final decision and order, by the Department’s 
judicial officer, came on February 16, 1972. It adopted in all 
respects the recommended decision of the hearing examiner and 
revoked the license of DeVita Fruit Company. By letters of 
February 22, 1972, the Consumer and Marketing Service notified 
Quinn and his new employer of the decision and of Quinn’s 
resulting ineligibility for employment under the Act for a period of 
one year from the effective date of the decision. ** Quinn presented 
a petition for reconsideration and for reopening of the 
proceedings,** which the Consumer and Marketing Service 
resisted on the ground that the only proper issues in the 
proceedings were whether the alleged violations occurred and 
whether they were repeated or flagrant, and that uncontroverted 
facts required answers to both questions in the affirmative. The 
Service further asserted that ‘‘Mr. Quinn’s real interest in con- 
testing the allegations of violations in this proceeding is not to 
defend against the violations, but rather to endeavor to avoid the 
subsequent effect on his employment status should such 
violations ultimately be found to have occurred;’’ and that 
“{q]uestions as to whether Mr. Quinn was ‘responsibly con- 
nected’ with [DeVita Fruit Company] are not proper for con- 


31. See note 14, supra. Section 2 of the Act, 7 U.S.C. § 499b (1970), pro ides in 
relevant part: 
It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce— .. . 

(4) For any commission merchant, dealer, or broker to . . . fail or refuse 
truly and correctly to account and make full payment promptly in respect 
of any transaction in any [perishable agricultural] commodity to the 
person with whom such transaction is had... . 

32. See notes 15, 17, supra. 
33. See 7C.F.R. § 47.42(a), (b) (1974). The revocation order of February 16 was 
thereupon stayed pending action on the petition for reconsideration. 
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sideration in this proceeding. Therefore, all arguments which have 
been made with respect to Mr. Quinn’s status are irrelevant, and 
Mr. Quinn must seek any remedy he may have in this regard in 
the courts.” 


Quinn’s petition for reconsideration was denied on April 4, 
1972, and the effect date of revocation of the company’s license 
was reset. On April 16, the Service sent Quinn’s employer a letter 
directing Quinn’s discharge for the one-year period, and sent 
Quinn a letter informing him of his ineligibility for employment 
during that period by licensees under the Act. Then followed the 
petition for review by this court, ** attacking the action taken 
against the company as well as against Quinn. ** 


IV. THe ProcepuRAL CONTENTIONS 


Quinn presents for resolution four contentions, three of which 
require only relatively brief discussion. One is that the Secretary 
could not initiate a disciplinary action against DeVita Fruit 
Company because its license had already been suspended, by 
operation of the Act, on account of its discharge in bankruptcy. ** 
We cannot accept Quinn’s factual premise, for from aught that 
appears the company never did receive a discharge in the 
bankruptcy proceeding. *’ The disciplinary action, however, did 
not commence until after automatic suspension of the license by 
reason of the company’s failure to satisfy the reparation award 
against it; °* beyond that, the action endured well past the point at 
which the latest one-year term of the license expired. ** For these 
latter reasons, Quinn’s objection seemingly remains viable. 


Nonetheless, we reject the point for in our view the Secretary’s 
authority to institute disciplinary proceedings does not depend 


34. See 28 U.S.C. § 2342(2) (1970). The revocation order against DeVita Fruit 
Company has been stayed administratively, and the notice of Quinn’s 
ineligibility for employment withdrawn, pending our decision on review. 

35. The rulings of which review is sought are (a) the decision and order of 
February 16, 1972, revoking the license of DeVita Fruit Company; (b) the order 
of April 4, 1972, denying Quinn’s motion for reconsideration; (c) the direction 
incorporated in the letter of April 17, 1972, to Quinn’s employer to discharge him 
for the one-year period; and (d) the declaration in the letter of April 17, 1972, of 
Quinn’s ineligibility for employment for that period. 

36. See Perishable Agricultural Commodities Act § 4(a), 7 U.S.C. § 499d(a) 
(1970). 

37. See note 24, supra. 

38. See note 13, supra. 

39. That point was October 26, 1971. 





16 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34 A.D.7 


upon the continued existence of a once-effective license to do 
business under the Act. The purposes of such a proceeding extend 
to a determination as to whether a licensee has flagrantly or 
repeatedly violated the Act‘°and, if so, a further determination as 
to whether the licensee and those responsibly connected with the 
licensee should in the future be allowed to engage in further ac- 
tivity in the industry.‘' To say that the Secretary cannot decide 
these matters simply because the license has already been 
suspended for failure to pay a reparation award is to insulate 
those responsible for the failure from the statutory consequences 
of their own delinquency. ‘* And to allow individual wrongdoers to 
escape such consequences by the fortuity of license expiration 
during the pendency of the disciplinary action is to promote an 
obvious inconsistency in the statutory scheme. ‘* Congress hardly 
contemplated avoidance of the statutory sanctions in instances 
where, in the public interest, they are needed most. “‘ 


Quinn also argues that the Secretary’s action in temporarily 
disapproving his employability is fundamentally faulty because 
the Department of Agriculture did not notify him beforehand that 
that could result from his undertaking to serve as vice-president 
of DeVita Fruit Company. More specifically, the argument is that 
the Department, in issuing a license to the company, took no 
steps to inform the company’s officers of the sanctions applicable 
to them personally in the event that the license was subsequently 
revoked or suspended for conduct infringing the Act.‘* Appellees 
respond that the officers were bound, as a matter of law, to know 
the statutory provisions to which they became subject upon 
assuming office. Like Quinn, we cannot as a matter of logic 
subscribe to the oft-repeated proposition that everyone is 
presumed to know the law,‘* but like the Secretary we are 
satisfied that Quinn’s argument cannot prevail. We perceive no 
statutory or constitutional duty or the Department to take af- 
firmative steps to bring to Quinn’s attention provisions that are 


40. See note 14, supra. 
41. See notes 15-16, supra. 

. Fruit Salad, Inc. v. Secretary of Agriculture, supra note 30, 451 F.2d at 163. 

. See id. 

. See id. 

. We are advised that, although there is no statute requiring it to do so, the 
Consumer and Marketing Service of the Department of Agriculture, as a matter 
of administrative practice, transmits a copy of the Act and the implementing 
regulations to each licensee along with his license. 

46. See, e.g., Van Aalten v. Hurley, 176 F. Supp. 851, 857 (S.D.N.Y. 1959); 
Martindale v. Falkner, 2 C.B. 706, 135 Eng. Rep. 1124, 1129 (1846). 
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matters of general law. Absent such a duty, we cannot accept 
Quinn’s contention. 


Quinn further resists the statutory penalty on the ground that 
he was wrongfully deprived of the opportunity to defend the 
charge that DeVita Fruit Company had committed flagrant and 
repeated violations of the Act.‘7 We may assume, /without 
deciding, that though the company did not oppose the charge 
against it, Quinn was entitled to do so if indeed he was in position 
to present matter constituting a legitimate defense. The in- 
superable difficulty in Quinn’s position, however, is that the only 
‘“‘defense’’ he proffered was that the company had sought, but 
ultimately did not obtain, a loan to enable it to accommodate its 
financial obligations. ‘* While conceivably a showing to that effect 
might have been relevant on the question whether the violations 
were flagrant, it had no tendency to meet the charge that they 
also were repeated. The statutory language is in the disjunctive; 
disciplinary action is authorized if violations of the Act are either 
“flagrant or repeated.’’*® With defaults aggregating more than 
$100,000 due 19 shippers on 47 transactions over an eight-month 
period, we cannot overturn the Secretary’s finding®® that the 
company’s violations were “‘repeated.’’*' 


V. THE INTERPRETATION CONTENTION 


We now turn to the remaining question Quinn tenders for 
decision: whether Section 1(9) of the Act** requires inexorably a 
holding that, as nominal vice-president of DeVita Fruit Company, 
Quinn was “responsibly connected’’ with the company, thereby 
foreclosing all opportunity to prove that he was not. We answer 
that question in the negative on each of two independent bases. 
Interpreting Section 1(9) conformably with accepted canons of 
statutory construction in light of its legislative history, we 
conclude that the section’s formula for ascertaining responsible 
connection is rebuttable rather than absolute. We further con- 
clude that in the current state of the record it cannot confidently 
be said that DeVita Fruit Company was a “corporation” within 


47. See Part III, supra. 

48. See note 29, supra, and accompanying text. 

49. See notes 14, 15, supra. 

50. See text supra at and following note 31. 

51. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 991, 992, 994 (2d Cir. 
1974); Zwick v. Freeman, 373 F.2d 110, 114, 115 (2d Cir. 1967); Fruit Salad, 
Inc. v. Secretary of Agriculture, supra note 30, 451 F.2d at 163. 

52. See note 17, supra. 
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the meaning of Section 1(9), and so an organization to which the 
rule of that section applies. 


A. The Issue 


The Act limits licensees in the employment of any person then 
or theretofore ‘‘responsibly connected’’ with another (a) whose 
license is revoked or currently suspended by the Secretary, or (b) 
who has been found to have committed any flagrant or repeated 
violation of the fair-practice provisions, or (c) against whom there 
is an unsatisfied reparation award issued within two years. ** The 
Secretary revoked the license of DeVita Fruit Company for 
flagrant and repeated fair-practice violations after the license had 
been statutorily suspended for nonpayment of a reparation 
award. °*‘ Section 1(9) of the Act then became relevant by reason 
of its specification that ‘“{[t]he term ‘responsibly connected’ 
means affiliated or connected with a commission merchant, 
dealer, or broker as . . . officer . . . of a corporation. .. .”°> The 
Secretary’s ruling that Quinn is ineligible, at least temporarily, 
for reemployment in the industry is predicated flatly and ex- 
clusively on this provision) 


Quinn contends that Section 1(9) is but a designation of 
categories of persons who prima facie are ‘“‘responsibly connected”’ 


with a licensee, and who have the burden of proving, but also the 
prerogative of attempting to prove, a claim to the contrary. On 
the other hand, appellees argue, as had been administratively 
considered, ** that Section 1(9) establishes a conclusive rule, 
barring anyone within its categories from undertaking to 
demonstrate that he was not ‘responsibly connected” with the 
offending licensee. So it was that the Secretary proclaimed a one- 
year moratorium on Quinn’s employability on the ground that 
Quinn was responsibly connected with DeVita Fruit Company 
when it transgressed the Act.*’ Indulging Section 1(9) an 
irreversible effect, the Secretary refused Quinn’s request, 
repeated throughout the administrative proceeding,** for an 
opportunity to prove that actually he bore no such relationship to 
the company. The sole reason cited for the refusal was the view 
that Quinn’s contention manifested a ‘‘primary interest .. . to 


53. See note 15, supra, and accompanying text. 
. See Part III, supra. 
. See note 17, supra. 
. See Part III, supra. 
. See Part III, supra. 
. See Part III, supra. 
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obviate the provisions of the Act which affect officers of an 
organization found to have violated the Act, or collateral con- 
sequences of violations found.’’ ** 


If the facts are as Quinn represented them during the 
proceeding, it could hardly be urged that he ever was “respon- 
sibly”’ affiliated with the company in any true sense of the word. 
In an uncontroverted affidavit submitted in support of his ap- 
plication for an evidentiary hearing, Quinn acknowledged that he 
allowed John DeVita to use his name as vice-president of the 
company to enable incorporation under Ohio law, but swore that 
never was he assigned duties or paid additional salary as vice- 
president; that never did he perform services as vice-president, or 
even attend meetings of the board of directors; and that indeed, 
after the corporation was formed, never was his status as vice- 
president even discussed. 


Never, Quinn further avowed, did he have anything to do with 
policy or business decisions, or have access to the company’s 
records, or have any knowledge of the company’s financial dif- 
ficulties. Other unopposed affidavits stated that Quinn’s oc- 
cupancy of the vice-presidency of DeVita Fruit Company was 
purely nominal, and that John DeVita, as sole stockholder, com- 


pletely controlled the company and effectively exercised the 
ultimate decision-making power in all aspects of company 
operations. 


These circumstances, if they existed, would demonstrate not 
only that Quinn did not to any extent participate in the 
management of the company’s affairs, but also that he was totally 
without power to do so; in other words, that Quinn did not bear 
any responsible connection with the company. They would also 
generate at least a doubt as to whether this one-man corporation 
dominated by its sole stockholder was a “corporation” within the 
contemplation of Section 1(9) to which the rule prescribed by that 
section could apply. The Secretary did not consider either of these 
aspects of the case, and the twin questions are whether he erred in 
not doing so. 


B. Conclusiveness of Section 1(9) 


The statutory language leaves open the question whether 
Section 1(9)’s definition of ‘‘responsibl fe] connect fion]”’ is 


59. See text supra following note 31. The language quoted is that of the trial 
examiner, whose recommended decision, as there pointed out, was adopted by 
the Department’s judicial officer, acting for the Secretary. 
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rebuttable or irrebuttable, and the Secretary’s view that it is 
irrefutable ignores well settled canons of statutory construction. 
The Secretary’s interpretation obviously rests upon a literal 
reading of the language, a technique which well may stifle true 
legislative intent. *° “It is a ‘familiar rule’,’”’ the Supreme Court 
has stated, ‘‘ ‘that a thing may be within the letter of the statute 
and yet not within the statute, because not within its spirit, nor 
within the intention of its makers’.’’*' Moreover, a construction of 
a statute leading to unjust or absurd consequences should be 
avoided.** And ‘‘even when the plain meaning [of statutory 
language] did not produce absurd results but merely an 
unreasonable one ‘plainly at variance with the policy of the 
legislation as a whole’ [the Court] has followed that purpose, 
rather than the literal words.” ** 


Lacking enlightenment from the bare language of Section 1(9), 
we look to its legislative history, and there we find nothing 
showing that Congress opted for an incontestable formula for 
ascertaining ‘‘responsibl fe] connect fion]’’ through corporate 
officership. As originally enacted in 1930, Section 8 empowered 
the Secretary to suspend or revoke the authority of a licensee to 
do business under the Act, but contained no provision enabling 
restrictions on future employment of those who were violators in 


an employee capacity.*‘ Thus, for example, a violator could 
circumvent the Act by the subterfuge of acting as an ‘‘employee”’ 
of a dummy corporation newly licensed.** By enactment of what 
is now Section 8(b) in 1934 ** and amendment thereof in 1956, *’ the 
Secretary was authorized to revoke a license when the licensee, 


60. See Lynch v. Overholser, 369 U.S. 705, 710 (1962); Utah Junk Co. v. 
Porter, 328 U.S. 39, 44 (1946); Cleary v. Chalk, 159 U.S. App. D.C. 415, 422, 
488 F.2d 1315, 1322 (1973); Lange v. United States, 143 U.S. App. D.C. 305, 
307-08, 443 F.2d 720, 722-23 (1971). 

61. National Woodwork Mfrs. Ass'n v. NLRB, 386 U.S. 612, 619 (1967), 
quoting Holy Trinity Church v. United States, 143 U.S. 457, 459 (1892). 

62. United States v. American Trucking Ass'n, 310 U.S. 534, 543 (1940); 
Hagger Co. v. Helvering, 308 U.S. 389, 394 (1940); Hecht v. Pro-Football, Inc., 
144 U.S. App. D.C. 56, 70, 444 F.2d 931, 945 (1971), cert. denied, 404 U.S. 1047 
(1972). 

63. United States v. American Trucking Ass'n, supranote 62, 310 U.S. at 543, 
quoting Ozawa v. United States, 260 U.S. 178, 194 (1922). 

64. Act of June 10, 1930, ch. 436, § 8, 46 Stat. 535. 

65. See S. Rep. No. 2485, 84th Cong., 2d Sess. 4 (1956); H.R. Rep. No. 1196, 
84th Cong., 1st Sess. 3 (1955). See also H.R. Rep. No. 489, 73d Cong., 2d Sess. 2 
(1934). 

66. Act of Apr. 13, 1934, ch. 120, § 14, 48 Stat. 588. 

67. Act of July 30, 1956, ch. 786, § 5, 70 Stat. 727. 
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after notice from the Secretary, continued to employ in a 
“responsible position’ one whose own license had been revoked or 
suspended or one who had been “responsibly connected’”’ with a 
licensee who incurred revocation or suspension. ** These charges, 
however, left to the Secretary the task of ascertaining what in the 
way of new employment constituted a ‘‘responsible position,’ and 
who in the way of old employment had been ‘‘responsibly con- 
nected” with a violating licensee. 


It was to ameliorate the problems incidental to such deter- 
minations that Congress in 1962 again amended Section 8(b). ** As 
Secretary Freeman commented, a major purpose of the bill 
proposing the amendments was 


to improve and clarify the provisions relating to relicensing or 
employment of persons who had violated the act or had been 
affiliated with such persons; ”° 


as he pointed out, 


frequent attempts are made to circumvent the law following 
revocation or suspension of a license. Effective enforcement of 
the act, therefore, rests on having comprehensive clear, and 
equitable provisions relating to relicensing and employment 
which fully cover the situations encountered in this area in the 
fruit and vegetable industry." 


Additionally, the hearings on the bill which eventually produced 
the 1962 amendments disclosed difficulty in securing evidence 
that an individual had a “responsible position’’ with a new em- 
ployer-licensee,’*? and the focus on the troubles brewed by 
“responsible position’’ with a new employer was much greater 
than on any germinated by ‘‘responsibl [e] connect fion]”’ with a 
former employer. As the House Committee on Agriculture ex- 
plained, 


[a] ny licensee hiring a person without the approval of the 
Secretary in violation of this provision, after notice and op- 


68. The restriction imposed in 1934 precluded employment only of those whose 
licenses had been revoked and those “responsibly connected’’ with them. The 
1956 amendment extended the restrictions to employment of suspended licensees 
and their “responsibly connected’’ affiliates. See H.R. Rep. No. 1156, 84th 
Cong., 1st Sess. 3 (1955). 

69. Act of Oct. 1, 1962, Pub. L. No. 87-725, § 11, 76 Stat. 675. 

70. Hearings on H.R. 5023 Before the Subcommittee on Domestic Marketing of 
the House Committee on Agriculture, 87th Cong., 1st Sess., ser. P, at 4 (1961). 
71. Id. (emphasis supplied). 

72. Id. at 15, 79. 
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portunity for hearing, may have his license suspended or 
revoked. At present the act applies only to the employment of a 
person in a responsible position. This has caused serious dif- 
ficulties due to the problem of delineating what constitutes a 
responsible position under all circumstances and the difficulty 
of ascertaining the true nature of the employee’s relationship 
with the licensee. Under the present provisions of the act the 
restrictions against employment are directed specifically to 
persons whose licenses had been revoked or suspended and 
persons responsibly connected therewith. The bill extends such 
restrictions to persons whose licenses could have been revoked 
or suspended if they had had active licenses. As amended, 
section 8(b) would prohibit employment of persons covered by it 
unless such employment is approved by the Secretary; whereas 
at present, it prohibits such employment only after notice by 
the Secretary. "® 


Simultaneously with the 1962 amendment of Section 8(b), 
Congress added the present Section 1(9) as a new provision of the 
Act. The explanation for this addition was sparse. When the 
Committee reported the bill out favorably, it stated merely that 
Section 1(9) would give the term “responsibly connected’ and 
others “specific meanings, thus avoiding possible confusion as to 
interpretations.’’"* There is nothing to indicate that the Com- 
mittee was so gravely concerned about an employee’s past 
relations with a defaulting licensee as to intend the provision of an 
absolute rule on that score. 


We do not find in this history a clear purpose to fashion what in 
the Secretary’s view was an irrebuttable presumption of 
responsible connection with an organizational licensee merely 
from officership in the organization. Secretary Freeman did not 
ask for such a presumption,’® and the House Committee on 
Agriculture stated as the single object of Section 1(9) the 
provision of a definition to unify interpretations of ‘‘responsibly 
connected,” as distinguished from an effort to absolutely bar 
inquiry as to whether one who satisfied the definition was really 
“responsibly connected’’ with an offending licensee. ’* What seems 
as likely to have been contemplated was the specification of a 


73. H.R. Rep. No. 1546, 87th Cong., 2d Sess. 8 (1962). See also S. Rep. No. 750, 
87th Cong., Ist Sess. 7 (1961). 

74. H.R. Rep. No. 1546, 87th Cong., 2d Sess. 4 (1962). See also S. Rep. No. 750, 
87th Cong., Ist Sess. 2 (1961). 

75. See text supra at notes 70-71. 

76. See text supra at note 73. 
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standard by which the caliber of licensee-connected could be 
ascertained, rather than a mechanical and possibly inequitable 
ascertainment of such a connection for all cases. If either the 
Secretary or the Committee had in mind the drastic effect which 
appellees attribute to Section 1(9), we would have expected a good 
deal more explication in that regard. 


Moreover, assuming a passionate congressional concern about 
proof that an employee was responsibly connected, rather than a 
definition of when an employee was so affiliated, it does not follow 
that Congress settled on an irreversible presumption as the 
solution. Undeniably, the proof problem is eased greatly by a rule 
establishing prima facie a responsible connection from officership 
and casting upon the officer the obviously heavy burden of 
demonstrating satisfactorily to the Secretary that such a con- 
nection did not actually exist. Congress has frequently supplied 
rebuttable presumptions and inferences to meet similar dif- 
ficulties of proof,’’ and there is no significant indication that 
Congress felt that more was needed here. 


The injustice,"® indeed the absurdity,’® of irrebuttably 
presuming that one is responsibly connected when actually he is 
not is readily apparent. If those who profess to know the facts are 
to be believed, Quinn was an officer of DeVita Fruit Company 


only on paper. Undeniably, the Perishable Agricultural Com- 
modities Act was designed to strike at persons in authority who 
acquiesced in wrongdoing as well as the wrongdoers themselves. °° 
But by the Secretary’s construction of Section 1(9), it also smites 
one who was not only unaware of the wrongdoing but also 
powerless to curb it.*' 


77. See Turner v. United States, 396 U.S. 398 (1970); Adlerv. Board of Educ., 
342 U.S. 485, 494-96 (1952); Bandini Petroleum Co. v. Superior Court, 284 U.S. 
8, 18-19 (1931); Unites States v. Los Angeles, S. L. R.R., 273 U.S. 299, 311-12 
(1927); Luria v. United States, 231 U.S. 9, 25-27 (1913). 

78. See text supra at note 62. 

79. See text supra at notes 62-63. 

80. See text supra at notes 64-74. 

81. Quinn, now approaching the half-century mark in life with a wife and seven 
children, suddenly finds himself banned from the industry in which he has 
worked since a teenager. He has no income other than his present salary, and no 
vocational experience other than in the wholesale fruit and vegetable industry. 
He faces this dilemma allegedly because he acceded to the request of his em- 
ployer that his name be used to enable incorporation of the business for which he 
continued to work merely as an employee just as before. 
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We are not persuaded that Congress, in enacting Section 1(9), 
intended that consequence. We think that when Congress decides 
to impose a conclusive presumption, its purpose must be, not 
merely arguable, but unmistakable. Here there is an almost total 
lack of indicia of such a purpose in the legislative history of 
Section 1(9). At the same time, the Act is replete with delegations 
to the Secretary of duties—some, difficult duties— requiring 
exertion of his fact-finding and discretionary power. ** There is 
ample basis for believing that in promulgating the formula set 
forth in Section 1(9), Congress contemplated the same ad- 
ministrative exercise. 


To sum up, Congress provided, as the Secretary proposed, that 
once the Secretary determined that a person’s license be 
suspended or revoked, the ensuing sanction should be prescribed 
by a “clear and equitable’** rule that denied him any em- 
ployment, for the pertinent period, rather than require a new 
determination of precisely which positions were closed. But for 
something as consequential as the initial order of suspension or 
revocation of license, which traditionally rests on determination of 
personal fault, it would take more than the bare test and skimpy 
history of the statute before us to establish that this consequence 
was intended to be visited on a basis of absolute liability, of 
liability without either personal fault or a realistic capacity to 
counteract or obviate the fault of others. 


We hold, then, that the rule of ‘‘responsibl [e] connect [ion ]”’ 
forged by Section 1(9) is rebuttable. ** It operates unless and until 


82. See Perishable Agricultural Commodities Act §§ 3(a), (c), 4(b), (c), (d), (e), 
6(a), (c), (e), 7(a), (d), 8a), (b), (c), 10, 12, 13(a), (c), (d), 14(a), 15, 7 U.S.C. 
§§ 499c (a), (c), 499d(b), (c), (e), 499f(a), (c), (e), 499g(a), (d), 499h(a), (b), (c), 
499}, 4991, 499m(a), (c), (d), 499n(a), 4990 (1970). 
83. See text supra at note 71. 
84. We do not consider our construction of § 1(9) inconsistent with either of two 
decisions upon which appellees endeavor to support the position that a con- 
clusive presumption is provided. In Fruit Salad, Inc. v. Secretary of 
Agriculture, supra note 30, there was no claim that officers affected by an order 
suspending a corporate license were not in fact ‘responsibly connected’’ with the 
corporation; the challenge was predicated upon an entirely different ground. See 
notes 42-44, supra, and accompanying text. In Birkenfield v. United States, 
supra note 6, where one who admittedly had been treasurer, director, and 10 %- 
plus stockholder of an offending corporate licensee asserted that ‘‘he never had 
real responsibility in’’ the corporation’s affairs, id. at 494, the court held merely 
that “{t)}he automatic exclusion of ‘responsibly connected’ persons is not 
irrational or arbitrary under the circumstances.”’ Jd. The court felt that ‘the 
relationships of director, officer or substantial shareholder form a sufficient 
. continued... 
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there is a proffer of proof of facts and circumstances which might 
reasonably lead to the conclusion that actually the connection was 
lacking. When, however, such a proffer is made, the opportunity 
of proof must be accorded, and the issue must be resolved on the 
evidence. Quinn made a suitable proffer, and must now be given a 
chance to submit his proof. *° ; 


C. Applicability of Section 1(9) 


Quite apart from the considerations just discussed, there is 
another which demonstrates the Secretary’s error in refusing to 
consider Quinn’s proffer in connection with the determination that 
the statutory limitations on reemployment applied to him. The 
refusal rested on the theory that Quinn could not be permitted to 
contest the operation of Section 1(9)’s definition of an officer of a 
corporate violator as one responsibly connected with the corporate 
licensee, ** and as such one whose reemployment was enjoined by 
Section 8(b).*’ We are unable to accept the Secretary’s view that 
Section 1(9) was to be given automatic operation in the cir- 
cumstances of this case. 


To briefly recapitulate, Section 8(b) imposes restrictions on the 
employment of those who formerly were ‘‘responsibly connected”’ 
with revoked or suspended licensees. ** The restraint on Quinn did 
not follow any determination that he was responsibly connected 
with DeVita Fruit Company as a matter of fact. Indeed, the 
Secretary declined to consider evidence, proffered by affidavits 
Quinn submitted, which if believed would have demonstrated that 
he never had such a relationship with the company. The Secretary 
relied instead upon the definition of ‘‘responsibly connected’’ set 


. continued ... 


nexus for the arbitrary conclusion of responsible connection,” id., and that 
“ft ] he fact that an individual has not exercised ‘real’ authority in the sanctioned 
company is not controlling.” Id. We have no difficulty with the conclusion that 
one genuinely an officer is not the less ‘‘responsibly connected’’ with his cor- 
poration simply because he does not use the powers of his office. We think, 
however, that the situation is radically different where the affiliation is purely 
nominal and the socalled officer had no powers at all. 

85. In light of our construction of § 1(9), it is unnecessary to consider whether as 
a definition of a conclusive presumption the section could have passed con- 
stitutional muster. See, e.g., Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 
644-50 (1974); Viandisv. Kline, 412 U.S. 441, 446-54 (1973). The obviously 
rational relationship between officership in a corporation and responsible con- 
nection with the corporation clearly sustains it as a rebuttable presumption. See 
Leary v. United States, 395 U.S. 6, 32-36 (1969). 

86. See note 17, supra. 

87. See Part III, supra. 

88. See note 15, supra. 
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forth in Section 1(9), which he deemed unavoidable and in- 
controvertible in its effect upon Quinn. 


Section 1(9), however, purports to attribute to Quinn a 
responsible connection with DeVita Fruit Company only if the 
company was a “‘corporation”’ within that section’s meaning, and 
Quinn’s tender challenged the Secretary’s assumption that it was. 
The tender included an affidavit by Charles W. Daley, an attorney 
who had prepared and filed the articles of incorporation con- 
verting the DeVita business from individual to corporate form, 
and who thereafter had served as secretary of the corporation. 
Daley stated that ‘‘all decision making in this corporation was 
done by [John A.] DeVita who, throughout the entire corporate 
existence, was the sole stockholder.’’ More importantly, there was 
also the affidavit of John DeVita, who stated ‘“‘that in the conduct 
of his business as a corporation, affiant as shareholder, elected the 
directors of the corporation from year to year and that said 
directors as elected by affiant, elected the officers of the cor- 
poration;”’ and ‘‘that all policy decisions of the corporation with 
reference to the company operations were made by affiant 
throughout and where appropriate through his Board of Direc- 
tors, but affiant effectively retained the decision making power in 
all aspects of corporate decision making.” So, a question arises as 
to whether the organization which DeVita individually dominated 
and controlled could in legal contemplation be treated only as a 
corporation. The further question is whether the Secretary was 
correct in his apparent conclusion that he lacked discretion to 
treat the DeVita organization in any other way. 


A corporation is ordinarily to be viewed as a distinct entity, *° 
even when it is wholly owned by a single individual.*° This 
concept is, however, designed to serve normal, inoffensive uses of 
the corporate device, and is not to be stretched beyond its reason 
and policy.*' Only recently we reminded that ‘{t] he courts have 


89. E.g., Jones v. Helvering, 63 App. D.C. 204, 207, 71 F.2d 214, 217, cert. 
denied, 293 U.S. 583 (1934); Callas v. Independent Taxi Owners’ Ass’n, 62 App. 
D.C. 212, 213, 66 F.2d 192, 193, cert. denied, 290 U.S. 669 (1933). 
90. Eichelberger v. Arlington Bldg., Inc.,52 App.D.C. 23, 25, 280 F. 997, 999 
(1922); El Salto, S.A. v. PSG Co., 444 F.2d 477, 483 (9th Cir.), cert. denied, 404 
U.S. 940 (1971); Robertson v. Roy L. Morgan Prod. Co., 411 F.2d 1041, 1043 
(10th Cir. 1969). 
91. “{T Jhere is an exception to the entity rule, whereits recognition would result 
in promoting illegality, fraud, or injustice. In other words, since the franchise is 
granted by the state for a useful and vaaid purpose, it may not be employed to 
further wrong. Where it is so employed the law will disregard the rule, go behind 
. continued... 
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consistently recognized that a corporate entity must be 
disregarded in the interest of convenience, fairness and equity”’*? 
and that 


fi] f any general rule can be laid down, in the present state of 
authority, it is that a corporation can be looked upon as a legal 
entity as a general rule, and until sufficient reason to the 
contrary appears; but, when the notion of legal entity is used to 
defeat public convenience, justify wrong, protect fraud, or 
defend crime, the law will regard the corporation as an 
association of persons. °° 


This doctrine is firmly entrenched in our jurisprudence, * and it 
has been utilized in a variety of situations, °° not the least of which 
are those wherein the corporation is simply the alter ego of its 
owners. ** Here we speak not merely of single ownership, *’ or of 
deliberate adoption and use of a corporate form in order to secure | 
its legitimate advantages, ** but of such domination of a cor- 


. continued... 
the fiction, and treat the stockholders as if the corporation did not exist.’’ 
Eichelberger v. Arlington Bldg., Inc., supra note 90, 52 App. D.C. at 25, 280 
F. at 999 (citations omitted). 
92. Capital Tel. Co. v. FCC, U.S. App. D.C. —..., , 498 F.2d 
734, 738 (1974) (citations omitted). 
93. Id., quoting United States v. Milwaukee Refrigerator Transit Co., 142 F. 
247, 255 (C.C.E.D. Wis. 1905). See also Francis O. Day Co. v. Shapiro, 105 
U.S. App. D.C. 392, 396, 267 F.2d 669, 673 (1959); Callas v. Independent Taxi 
Owners’ Ass'n, supra note 89, 62 App. D.C. at 213, 66 F.2d at 193. 
94. See the cases collected in 1 W. Fletcher, Corporations, §§ 41-46 (rev. ed. 
1963) and Annot., 46 A.L.R. 3d 428 (1972). 
95. Prominently included are those wherein the corporate fiction would enable 
circumvention of a statute, Anderson v. Abbott, 321 U.S. 349, 362-63 (1944); 
Joseph A. Kaplan & Sons, Inc. v. FTC, 121 U.S. App. D.C. 1, 3 n.4, 347 F.2d 
785, 787 n.4 (1965); Alabama Power Co. v. McNinch, 68 App. D.C. 132, 149, 94 
F.2d 601, 618 (1937), or evasion of personal liability, Andersonv. Abbott, supra, 
321 U.S. at 362-63; Francis O. Day Co.v. Shapiro, supra note 93, 105 U.S. App. 
D.C. at 396-98, 267 F.2d at 673-75; Callas v. Independent Taxi Owners’ Ass'n, 
supranote 89, 63 App. D.C. at 213-15, 66 F.2d at 193-95. 
96. Chicago, M. & St. P. Ry. v. Minneapolis Civic & Commerce Ass'n, 247 U.S. 
490, 500-01 (1918); Capital Tel. Co. v. FCC, supra note 92, U.S. App. 
D.C. at ____, 498 F.2d at 737-39; Rosenv. Cain, 94 U.S. App. D.C. 72, 211 
F.2d 809 (1954); Mansfield Journal Co. v. FCC, 86 U.S. App. D.C. 102, 111, 180 
F.2d 28, 37 (1950). See also Pardov. Wilson Line of Washington, Inc., 134 U.S. 
App. D.C. 249, 253-54, 414 F.2d 1145, 1149-50 (1959); Francis O. Day Co. v. 
Shapiro, supra note 93, 105 U.S. App. D.C. at 396-97, 267 F.2d at 673-74. See 
also cases cited infra note 107. 
97. See text supra at note 90. 
98. See, e.g., Schenley Distillers Corp. v. United States, 326 U.S. 432, 436-37 
(1946). 
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poration as in reality to negate its separate personality. ** When, 
at some innocent party’s expense, the corporation is converted 
into such an instrumentality, ‘‘the courts will not permit them- 
selves to be blinded or deceived by mere forms or law but, 
regardless of fictions, will deal with the substance of the trans- 
action involved as if the corporate agency did not exist and as the 
justice of the case may require.’’'®° 


So, in Capital Telephone Company v. FCC,’ we upheld 
an agency’s treatment of separate applications by a corporation 
and an individual for two high-band radio channels as a single 
application because the individual was the sole stockholder of the 
corporation and controlled its operations as well as his own. '!* In 
Mansfield Journal Company v. FCC,'** we sustained the 
agency’s denial of separate applications by two newspaper 
companies for two radio-station licenses because the companies 
were wholly owned and actively controlled by one family.'* In 
S.0.U.P., Inc. v. FTC,'°® we looked past a corporation to its 
members to ascertain eligibility to appeal in forma pauperis. '* 
Many other courts for a variety. of purposes have similarly 
disregarded the corporate fiction where its recognition would 
pervert the truth. '°’ 


99. See cases cited supranotes 91-93, 95-96 and infranote 107. 

100. Chicago, M. & St. P. Ry. v. Minneapolis Civil & Commerce Ass'n, supra 
note 96, 247 U.S. at 501. See also Andersonv. Abbott, supra note 95, 321 U.S. 
at 363. 

101. Supra note 92. 

102. Id. at , 498 F.2d at 737-39. 

103. Supra note 96. 

104. 86 U.S. App. D.C. at 111, 180 F.2d at 37. 

105. 146 U.S. App. D.C. 66, 449 F.2d 1142 (1971). 

106. Id. at 66-67, 449 F.2d at 1142-43. 

107. Dickey v. NLRB, 217 F .2d 652, 653 (6th Cir. 1954) (to subject partners 
who incorporated to a certification order); Bruhn's Freezer Meats of Chicago, 
Inc. v. United States Dep't of Agriculture, 438 F. 2d 610, 612 (9th Cir. 1930) to 
sustain a cease and desist order against corporate officers individually); 
Oscarsonv. Norton, 39 F.2d 610, 612 (9th Cir. 1930) (to treat a dedication by a 
corporation as one to the stockholders’ uses); Sell v. United States, 336 F.2d 
467, 472 (10th Cir. 1964) (to ascertain the ownership of grain for purposes of a 
criminal prosecution); United States v. Goldberg, 206 F.Supp. 394, 405-06 
(E.D. Pa. 1962) (to ascertain the recipient of taxable income); Industrial 
Research Corp. v. General Motors Corp., 29 F.2d 623, 625-26 (N.D. Ohio 1928) 
(to sustain the service of process); In re Rieger, Kapner & Altmark, 157 F. 609 
(S.D. Ohio 1907) (to extend a. receivership of a firm to a subsidiary corporation’s 
property); Palmolive Co. v. Conway, 43 F.2d 226, 229-30 (W.D. Wis. 1930) (to 
prevent a tax evasion); Minifiev. Rowley, 187 Cal. 481, 202 P. 673, 676 (1921) 


. continued... 
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We are mindful that penetration of the corporate veil is a step to 
be taken cautiously, '** and usually it is urged by rather than 
against the Government, but the ultimate principle is one per- 
mitting its use to avoid injustice, and the case at bar presented a 
situation warranting consideration of just such a step. Quinn 
made a preliminary showing that John DeVita dominated and 
exclusively controlled DeVita Fruit Company, and that his 
dominion over its affairs and operations was as complete as when 
the business was conducted as a sole proprietorship. Quinn’s 
showing plainly indicated, too, that acceptance of the company as 
a Section 1(9) corporation, and as a result the invocation against 
Quinn of the statutory restrictions on employment, would work a 
grave injustice on him. '°* Moreover, the irrationality of holding 
an employee ‘responsibly connected’’ with the licensee when 
actually he was not is self evident. 


We conclude that the Secretary erred in failing to consider 
Quinn’s evidence. We have admonished that ‘“‘the fiction of a 
corporate entity cannot stand athwart sound regulatory prac- 
tice;”’''® we have said that, on the contrary, “{t]o carry out 
statutory objectives, it is frequently necessary to seek out and to 
give weight to the identity and characteristics of the controlling 
officers and stockholders of a corporation.’’''' Nothing in the 


legislative history of the Perishable Agricultural Commodities 
Act suggests that the Secretary is powerless, in administrating 
Section 1(9), to apply a doctrine commonplace in judicial decision- 
making. The Act entrusts many regulatory matters to the 
Secretary’s discretion, ''? and Section 1(9) is not so all-inclusive a 


. continued... 
(to regard payments by a corporation as individual payments, tolling the 
limitation period on an individual debt); Caspers v. Chicago Real Estate Bd., 58 
Ill. App. 213, 206 N.E. 2d 787, 789 (1965) (to bar a malicious prosecution suit 
against plaintiff's corporation); Telis v. Telis, 182 N.J. Eq. 25, 26 A.2d 249, 
250-51 (1942) (to allow dower in a husband's realty); Commonwealth v. Shafer, 
214 Pa. 613, 202 A.2d 308, 313-14 (1964) (to impose criminal liability). 
108. Pardov. Wilson Line of Washington, Inc., supranote 96, 134 U.S. App. 
D.C. at 253-54, 414 F.2d at 1149-50. 
109. See note 81, supra. 
110. Capital Tel. Co. v. FCC, supra note 92, __ U.S. App. D.C. at 
n.11, 498 F.2d at 738 n.11, quoting H. P. Lambert Co. v. Secretary of Treasury, 
354 F.2d 819, 822 (1st Cir. 1965). See also Central & So. Motor Freight Tariff 
Ass’nv. United States, 273 F. Supp. 823, 931-32 (D. Del. 1967). 
111. Mansfield Journal Co. v. FCC, supra note 96, 86 U.S. App. D.C. at 111, 
180 F.2d at 37 (citations omitted). See also Capital Tel Co. v. FCC, supranote 
92, _____U.S. App. D.C. at _____, 498 F.2d at 739. 
112. See note 82, supra, and accompanying text. 
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definition to ‘‘responsibl fe] connect fion]’"'* as to negate the 
normal function of administrative interpretation of its ter- 
minology. ''* 


It was not necessary for Quinn to allege actual fraud in the 
incorporation of DeVita Fruit Company;''’ it sufficed that the 
corporate fiction actually visited an injustice upon him. ''* Quinn’s 
proffer suitably challenged the operation of Section 1(9) and he is 
entitled to an opportunity to show that the company was not in 
truth a corporation within the objective which Congress con- 
templated. ''’ If Quinn succeeds in establishing that the company 
is not properly to be recognized as a legal entity, it would follow 
that the definition of ‘‘responsibl fe] connect fion]’’ contained in 
Section 1(9) has no application to him.''® 


We affirm the Secretary’s action save to the extent that Quinn’s 
evidentiary proffer was rejected. To the end that it may now be 
considered, we reverse the Secretary’s action and remand the case 
to the Secretary for proceedings in harmony with this opinion. 


So ordered. 


113. An employee managing the operations of a concern doing business as a sole 
proprietorship, for example, is ‘responsibly connected’’ with the owner of the 
business, and seemingly would encounter the employment bar of § 8(b) as a 
person “responsibly connected’’ although he does not fit the definition of 
“responsibl fe] connect fion]’’ supplied by § 1(9), which in scope is limited to 
organizational personnel. ; 

114. Compare Capital Tel. Co. v. FCC, supra note 92, _____U.S. App. D.C. 
at _____, 498 F.2d at 737; Mansfield Journal Co. v. FCC, supra note 96, 86 
U.S. App. D.C. at 106-107, 180 F.2d at 32-33; Bruhn’s Freezer Meats of 
Chicago, Inc. v. United States Dep’t of Agriculture, supra note 107, 438 F.2d 
at 1343. 

115. Francis O. Day Co. v. Shapiro, supra note 93, 105 U.S. App. D.C. at 396 
n.11, 267 F.2d at 673 n.11. 

116. Id. at 396, 267 F.2d at 673. See also cases cited supranote 81. 

117. Compare NLRB v. Deena Artware, Inc., 361 U.S. 398, 402 (1960). 

118. See cases cited supra notes 91-93, 95-96, 100-107. 
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COURT DECISION 
Assotts Darries Division oF FarrmMont Foops, Inc. v. Eart L. 


Butz, Secretary of Agriculture. Decided January 9, 1975. 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF PENNSYLVANIA 


Civil Action No. 71-549 


OPINION 


Ditter, Judge 


This case returns to the Court after being remanded to the 
Judicial Officer of the Department of Agriculture for a ruling as to 
whether there was substantial evidence to support a new milk- 
pricing system ordered for the Delaware Valley. 


Following a hearing in June, 1969, the Acting Secretary of 
Agriculture on August 20, 1969, abolished ‘‘bracketed pricing”’ of 
milk in Federal Milk Marketing Order No. 4, the Delaware Valley 
Marketing Area, '34 Fed. Reg. 13601. Historically, the prices 
paid by dairies to farmers for milk in this region were fixed under 
applicable federal law by the movement of certain economic 
indices. Under this system the milk price did not change unless 
the index crossed a fixed boundary. When it did so, the price per 
hundred pounds of milk would be adjusted by twenty cents. The 
new pricing system involves penny-by-penny movements and is 


1. The Department of Agriculture regulates the price paid to farmers for milk in 
different regions of the country. The Delaware Valley Marketing Area is referred 
to as Order No. 4, which is not to be confused with federal pricing orders that are 
issued by the Secretary of Agriculture setting the price of milk that ‘“‘handlers’’ 
(dairies) pay to “producers” (farmers). In Lehigh Valley Cooperative Farmers, 
Inc., v. United States, 370 U.S. 76, 82 S. Ct. 1168 (1962), the Supreme Court 
described the general scheme of milk-pricing. The economics of the industry is 
discussed in Zuber v. Allen, 396 U.S. 168, 90 S. Ct. 314 (1969), as well as the 
statutory efforts to provide that all dairy farmers receive uniform prices for their 
products. 

The decision by the Secretary of Agriculture in the instant case also affected 
milk prices in the Washington, D.C., and Upper Chesapeake Bay milk 
marketing areas because their prices were pegged to that of the Delaware Valley. 
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based upon the price paid for milk by dairies the previous month 
in the Wisconsin-Minnesota federal marketing area. As the price 
there moves up or down, the price in the Delaware Valley will be 
increased or decreased by the same amount. Under the bracketing 
system, price changes were more infrequent, but also more 
pronounced and more likely to affect retail prices immediately. 
Under the new system, price changes are less likely to be passed 
on to the consumer at once or on an entire line of dairy products. 


Objection to the abandonment of the bracketing system having 
been raised, the hearing was reopened on October 30, 1969, and a 
further decision issued by the Department’s Judicial Officer on 
behalf of the Secretary of Agriculture, January 20, 1970, 35 Fed. 
Reg. 1017, retaining the penny-price adjustment method. As a 
representative of its trade organization, Abbotts Dairies first 
exhausted its administrative remedies and then brought the 
present action for judicial review under applicable provisions of 
the Agricultural Adjustment Act, 7 U.S.C. § 608c (15) (B). 


In a previous opinion I held that there was no evidence to 
support the decision of August 20, 1969. I also said that certain 
purported findings of fact and the reasoning resting upon them 
did not form a basis for the conclusions reached and that the 
Secretary’s decision was therefore invalid. Subsequently, the case 
was remanded to the Judicial Officer because in previous ad- 
ministrative hearings the question of whether the decision of 
August 20, 1969, was supported by substantial evidence had not 
been rulled upon. 


In a lengthy decision, the Judicial Officer concluded that the 
order of August 20, 1969, was supported by substantial evidence. 
He further held that substantial evidence was not required as a 
basis for the Secretary’s action, that the decision is not reviewable 
by this Court, and that the issue is moot because of subsequent 
changes in federal milk pricing orders. * 


In going far beyond the scope of my remand, the Judicial 
Officer passed upon questions of jurisdiction and the power of this 
Court to review the Secretary’s decision of August 20, 1969. 
While these are extraneous issues, I will discuss them because 
they constitute a strong and invalid challenge to the scope of 


2. 351 F. Supp. 561 (E.D. Pa. 1972). 

3. For example, in August 1970, the Delaware Valley, Washington, D.C., and 
the Upper Chesapeake Bay Orders were merged into a new Middle Atlantic 
marketing area. 35 Fed. Reg. 7924, 10,273. 
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judicial review and authority of the federal courts over milk 
pricing orders. 


I. Action by Secretary of Agriculture Purporting to Terminate 
Bracketed Pricing was Ineffective or Illegal. 


In detailing the recent price history of Order No. 4, the 
Delaware Valley Marketing Area, the Judicial Officer attempted 
to establish that by August 20, 1969, bracketed pricing was an 
obsolete concept that had been rendered inoperative by the 
Secretary’s emergency actions during the previous three years. 


It is undisputed that ‘historically’ (for twenty years) milk 
prices in the Delaware Valley had moved in substantial integers 
(brackets) of approximately twenty cents, triggered by changes in 
an economic formula. Prices in other Northeast areas, such as 
New York, also moved pursuant to changes in an economic 
formula but on a penny-by-penny basis. 


On March 2, 1966, the Secretary determined that an emergency 
situation existed in the dairy industry. He suspended ‘the pricing 
provisions of every marketing area which recognized seasonal 
declines during the spring and summer. In the Delaware Valley, 
the Secretary simply deleted certain figures in one column of the 
economic formula leaving the remaining language still effective. 


The Secretary then issued another emergency suspension order 
on March 31, 1966, that increased Class I ° milk prices twenty- 
four cents across the nation. In the Delaware Valley, however, 
because of the peculiarities of bracketed pricing, the economic 
formula was suspended in part to allow for only a twenty cent 
price increase. 


From July 1, 1966, to March 31, 1967, in the Delaware Valley, 
the price was pegged at $6.20 by suspending a portion of the 
bracketed pricing formula. 


4. 7 U.S.C. § 608c(16) provides that the Secretary can terminate or suspend 
without a hearing any milk pricing order that he finds does not tend to effectuate 
the declared policy of the Act. There is nothing unusual in this type of action. 
There had been previous suspension orders in Order No. 4. In 1965, part of the 
pricing formulas was suspended for three months. 30 Fed. Reg. 3311. 

In Carnation Co. v. Butz, 372 F. Supp. 883 (D. D.C.), appeal dismissed, C.A. 
74-1807 (D.C. Cir. Dec. 17, 1974), the Secretary’s power under 7 U.S.C. 
§ 608c(16), was limited to situations in which the order is suspended entirely. 
Partial suspensions of pricing orders were declared illegal without proper notice 
and hearing since they were in actuality amendments to the orders. 

5. Class I milk is that which is used for home consumption as such. Class II milk 
is milk which is processed into cheese, ice cream, butter, etc. 
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In April, 1967, the Secretary decided that a temporary increase 
of twenty cents was necessary to stop the decline in milk 
production. Pursuant to this finding, a new bracketed pricing 
schedule was adopted for the Delaware Valley effective May 1, 
1967, through April, 1968. 


The Secretary determined in February, 1968, that another 
emergency increase was needed in the Class I price of milk. Thus, 
twenty-eight cents was immediately added to the bracketed price 
in the Delaware Valley. Subsequently, after a hearing, the price 
was increased another twenty-four cents in September, 1968. 
These emergency price increases were to be temporary and were 
effective only through April, 1969. 


Without a hearing, on December 26, 1968, the Secretary 
announced that he was terminating a portion of the latest 
emergency price increase. He eliminated the words ‘through 
April, 1969” thus purporting to create a permanent pricing order 
for the Delaware Valley. The Secretary claims that by removing 
these words from the temporary suspension of the bracketed 
pricing formula he rendered bracketed pricing permanently 
inactive and “effected a ‘permanent’ change in the order.”’ 
Therefore, the Secretary maintains that when making his findings 
and decision of August 20, 1969, he could properly proceed on the 
basis that a valid bracketed pricing formula did not exist and 
there remained only ‘‘obsolete’’ bracketing language. 


Clearly every price increase in the Delaware Valley during this 
emergency period was in bracket type integers. No language was 
used to show that penny-by-penny price changes were 
contemplated, desirable, necessary, or intended for the Delaware 
Valley. In fact, several of the Secretary’s decisions specifically 
took note of the particular bracketed pricing system and adjusted 
the emergency price increase to it. Only in his order of September 
6, 1968, did the Secretary suggest that his prior decisions had 
“inactivated the formulas entirely in favor of specified prices.”’ 
These words hardly qualify as a clear statement that prices will 
change thereafter on a penny-by-penny basis as prices in another 
market area go up or down. 


The Agricultural Adjustment Act requires that the Secretary’s 
orders be based upon evidence introduced at a hearing called for 
the purpose of considering the proposed action. 7 U.S.C. § 608c 
(4). Here there was no hearing held to consider the abandonment 
of bracketed prices. The Act does not permit the Secretary to 
suspend temporarily a pricing formula for an emergency 
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situation, then unilaterally terminate that portion of the 
emergency order which makes it temporary, thereby creating, 
without a hearing, a permanent order which drastically changes 
the milk pricing policy of a market area. The recital of the 
Secretary’s actions regarding price changes demonstrates that a 
bracketing policy was followed during this prolonged emergency 
period and that bracketing was either still in force in the 
Delaware Valley prior to August, 1969, or that it had been 
eliminated illegally by the Secretary. 


As it is pointed out in Carnation Company v. Butz, 372 F. 
Supp. 883, 886 (D. D.C.), appeal dismissed, C.A. 74-1807 (D.C. 
Cir., filed December 17, 1974), where the basic content of a pricing 
order has been altered so that a new order materially different 
from the old results, the Act requires proper notice and hearing. 


Section 10 (e) of the Administrative Procedure Act, 5 U.S.C. 
§ 706, mandates a reviewing court to 


(2) hold unlawful and set aside agency action, findings, 
and conclusions found to be . 


(D) without observance of procedure required by 
law. 


Here the Secretary did not observe procedures required by law 
and the action by which he contends he eliminated bracketed 
pricing in the Delaware Valley cannot be considered to have 
accomplished that result. 


II. Milk Pricing Orders are Subject to Judicial Review 


The Judicial Officer’s determination that a study of milk- 
pricing history in the Delaware Valley shows bracketing had been 
eliminated by 1968 forms the basis for his entire decision 
upholding the Secretary’s order of August 20, 1969. From this 
conclusion, it is an easy step to find there was no obligation to 
reinstate bracketing however persuasive the supportig evidence 
might be and that since the matter is one for the Secretary’s 
discretion, no right of judicial review exists. 


While the Judicial Officer used the words obsolete, suspended, 
rendered inactive, permanent change, temporary, inoperative and 
not permitted to operate to describe the status of bracketed 
pricing in the Delaware Valley after 1966, nowhere did he suggest 
that bracketed pricing was explicitly terminated prior to August 
20, 1969. Suffice it to say that I have found bracketed pricing 
existed in the Delaware Valley Order from 1951 to 1969, though 
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the mechanics of its operation had been partially suspended 
during the last three years. 


The Supreme Court has continually restated the strong general 
presumption that administrative action is subject to review: 

[P ]reclusion of judicial review of administrative action adjudicating 

private rights is not lightly to be inferred. . . . Indeed, judicial review of 

such administrative action is the rule, and non-reviewability an exception 

which must be demonstrated. In Abbotts Laboratories v. Gardner, 387 

U.S. 136, 140, 87 S. Ct. 1507, 18 L. Ed. 2d 861, we held that “judicial 

review of a final agency action by an aggrieved person will not be cut off 

unless there is persuasive reason to believe that such was the purpose of 
Congress."’ (citation omitted) 


Barlow v. Collins, 397 U.S. 159, 166-67, 90 S. Ct. 832, 837-38 
(1970). 


Furthermore, the Court has consistently held that the intent of 
Congress in passing the Agricultural Adjustment Act of 1935 was 
to prevent the constitutional infirmity of delegating overly broad 
discretion to the Secretary. Brannan v. Stark, 342 U.S. 451, 469, 
72 S. Ct. 433, 440 (1952). See Blair v. Freedman, 370 F. 2d 229, 
235-36 (D.C. Cir. 1966). In another milk case, Zuber v. Allen, 396 
U.S. 168, 185, 90 S. Ct. 314, 324 (1969) the Court stated, ‘‘It is 
clear that Congress was not conferring untrammeled discretion on 
the Secretary and authorizing him to proceed in a vacuum.” 


Clearly milk pricing orders are subject to judicial review. 
Fairmont Foods Co. v. Hardin, 442 F. 2d 762 (D.C. Cir. 1971). 
The Act, 7 U.S.C. § 608c (15) (B), specifically provides for review 
of the Secretary's milk pricing order by the District Court. It is 
true, of course, that the Secretary has great discretion and his 
factual findings, if supported by substantial evidence, are not 
subject to judicial change. Nonetheless, unless such evidence does 
exist, the Secretary’s actions are subject to challenge on the 
grounds that they are arbitrary or capricious. Therefore, there is 
no merit in the Judicial Officer’s assertion that the issuance or 
non-issuance of a milk pricing order is purely discretionary and 
unreviewable. 


III. Administrative Decisions Must be Supported by Substantial 
Evidence 


This case was remanded to the Judicial Officer to allow him to 
determine whether there was substantial evidence to support the 
decision of August 20, 1969. Substantial evidence has been 
defined as the relevant evidence that a reasonable person might 
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accept to support a conclusion. Consolo v. Federal Maritime 
Commission, 383 U.S. 607, 619-20, 86 S. Ct. 1018, 1026 (1966). It 
is more than a mere scintilla. Consolidated Edison Co. v. NLRB, 
305 U.S. 197, 229, 59 S. Ct. 206, 217 (1938). See K. Davis, 
Administrative Law § 29.01, at 996-97 (Supp. 1970).. 


Section 8c(4) of the Agricultural Adjustment Act requires that 
the Secretary issue a pricing order based upon evidence adduced 
at a hearing, 7 U.S.C. § 608c (4). This means substantial 
evidence is required to support a milk pricing order. See Fairmont 
Foods Co. v. Hardin, 442 F.2d 762, 767 (D.C. Cir. 1971); Lewis 
Dairy, Inc. v. Freeman, 401 F. 2d 308, 317 (3d Cir. 1968), cert. 
denied, 394 U.S. 929, 89 S. Ct. 1187 (1969); George Benz & Sons 

v. Hardin, 342 F. Supp. 88, 89 (D. Minn. 1972). 


When he reviewed the record, the Judicial Officer decided that 
the Secretary’s order of August 20, 1969, was founded upon 
substantial evidence. He stated that there was evidence which 
allowed the Secretary to infer that bracketed pricing in the 
Delaware Valley would not effectuate the policy of the act and 
that a new system of penny-by-penny price movement tied to a 
Midwest index should be adopted. Beside the record, the Judicial 
Officer declared that the decision was based upon the 
administrative expertise and the total knowledge of the Secretary. 
This expertise, combined with eight prior milk pricing actions and 
circumstances well known to the milk industry, was the true basis 
of the Secretary’s decision. 


In fact, the Judicial Officer held that in not adopting bracketed 
pricing in the August, 1969, order, the Secretary could rely on his 
own expertise, evidence from the hearing or upon no evidence at 
all since it is presumed that a Cabinet Officer acts in a rational 
manner. To hold otherwise, he contended, would force the 
government to present substantial evidence to justify every 
administrative ruling. 


In passing upon the soundness of the Judicial Officer’s 
conclusions, the purposes of the June, 1969, hearings must be 
recognized. These hearings were convened to consider certain 
definite proposals as to milk pricing in Northeastern United 
States marketing areas. Proposal No. 1, made by various New 
York and New England dairies and cooperatives, suggested that 
the price of milk in the six Northeast marketing areas (including 
the Delaware Valley) be pegged at a penny-by-penny movement 
with the price of milk in the Chicago area. Proposal No. 3, by a 
Delaware Valley cooperative, recommended that a bracketed 
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pricing system, pegged to the Minnesota-Wisconsin price be 
adopted for the Delaware Valley. Proposals No. 2 and 4 suggested 
revisions for butterfat differentials in different areas of the 
Northeast. And Proposal No. 5 attempted to amend the allowable 
rate of assessment for administrative expenses. Evidence, both 
pro and con, was tendered at the hearing for each of these 
amendments, except for Proposal No. 3, referring to bracketing in 
the Delaware Valley, to which there was no opposition. 


The Judicial Officer infers that since there was substantial 
evidence at the June, 1969, hearings supporting Proposal No. 1 
for New York and New England price adjustments, there was in 
effect substantial evidence in support of the Secretary’s adoption 
of Proposal No. 1 for the Delaware Valley. A close examination of 
the record discloses that this simply is not so and that all the 
evidence offered pertaining to milk pricing in the Delaware Valley 
either strongly favored or did not object to bracketed pricing. 


First, while Proposal No. 1 did include the Delaware Valley it 
was brought by and directed to the milk pricing policies in New 
York and New England Milk Marketing Areas. Second, the 
expert witnesses and representatives from the Delaware Valley 
unanimously supported the continuation of bracketed pricing in 


the Delaware Valley as the best method to maintain an orderly 
market and protect the rights of producers and consumers. 
Witnesses from other orders, while favoring penny-by-penny price 
movements as envisaged in Proposal No. 1 for their own areas, 
when asked about bracketed pricing for Order No. 4 stated they 
had no objection to that method of pricing in the Delaware Valley. 
There was absolutely no evidence produced on any proposal by 
witnesses or the government that would tend to show that any 
non-bracketed pricing system was desirable or would tend to 
efecuate the policy of the act in Order No. 4. ° 


The substantial evidence relied upon by the Judicial Officer for 
legitimatizing the Secretary’s inclusion of the Delaware Valley in 
a penny-by-penny price movement indexed to the midwest simply 
does not exist. All the evidence supporting Proposal No. 1 by the. 
New York and New England experts was directed to their 
particular areas. Every reference in their testimony, either in 
direct or cross-examination, as to bracketed pricing in the 
Delaware Valley was either favorable or neutral. There is not one 


6. This is conceded by the Department of Agriculture in its brief to the Judicial 
Officer at 26. 
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scintilla of evidence to show that anyone at that hearing favored 
penny-by-penny pricing for the Delaware Valley. Mere silence or 
evidence supporting penny-by-penny price movements in New 
York and New England will not suffice to allow the Secretary to 
draw any inference as to pricing policy in the Delaware Valley. He 
cannot use that portion of the evidence that supports the 
implementation of Proposal No. 1 as to New York or New 
England as support for the implementation of Proposal No. 1 in 
the Delaware Valley and the eradication of bracketed pricing. 


The Secretary justified the elimination of bracketed pricing in 
Order No. 4 by finding that only with penny-by-penny price 
movements could an interregional price alignment be maintained. 
There is, however, no evidence in the June, 1969, hearing as to the 
necessity or desirability of interregional price alignments based on 
a penny-by-penny movement. As the Judicial Officer explained: 


There is, of course, no need to explain the desirability of interregional 
price alignment to one knowledgeable in the milk industry. This is as 
desirable as motherhood. 


To a reviewing court, the desirability of motherhood as well as 
many administrative ad hominem presumptions still has to be 
supported by some evidence. 


In Fairmont Foods Co. v. Hardin, supra, the District of 
Columbia Court of Appeals invalidated a decision of the Secretary 
of Agriculture that created certain geographic price differentials 
based in part on a finding of the need for interregional alignment. 
The Court stated that it could not find a basis for the Secretary’s 
findings, ‘‘beyond mere speculation.” 


Actulaly, those acquainted with the milk industry know that 
because of the different blend prices * paid to producers in the 
Delaware Valley and other Northeast areas a price differential of 


7. While New York milk prices historically moved by some economic formula, it 
did so in penny-by-penny integers, rather than in large twenty cent brackets. 
Proposal No. 1 was an attempt to tie these penny-by-penny movements with a 
midwest index rather than the old economic formula. No evidence was presented 
by supporters of Proposal No. 1 that it should apply to the Delaware Valley. In 
fact, most stated that they favored or did not oppose bracketed pricing in Order 
No. 4. 

8. A blended price is a weighted average of Class I (fluid milk) and Class II (all 
other uses) milk prices determined by the use the handlers make of the milk they 
receive for a month. 
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up to 35 cents can occur. °* This is well above the maximum 
fourteen cent price differential in Class I milk that can occur under 
a bracketed pricing system. 


At the hearings, the New England and New York expert 
witnesses not only did not object, they did not even mention the 
possibility of interregional disruption caused by bracketed pricing 
in the Delaware Valley that the Secretary fears. In fact, there was 
general agreement by all that in the long run bracketed pricing 
was the method that would give needed stability to the marketing 
of milk. 


The Judicial Officer really bases the validity of his decision on 
two assumptions. One is that the infallibility of the Secretary’s 
administrative expertise precludes judicial review. Second, that 
the Secretary has no obligation to present any public evidence to 
support his decision. In both respects, the Judicial Officer is 
mistaken. 


The courts must give considerable weight and deference to 
agency decisions and interpretations based upon their experience 
and expertise. Superior Oil Company v. Udall, 409 F.2d 1115, 
1119 (D.C. Cir. 1969); Lewis Dairy, Inc. v. Freeman, 401 F.2d 
308, 320 (3d Cir. 1968), cert. denied, 394 U.S. 929, 89 S. Ct. 1187 
(1969); Queensboro Farm Products v. Wickard, 137 F.2d 969, 980 
(2d Cir. 1943). A primary reason for Congress’ delegation of its 
milk pricing functions to the Secretary of Agriculture was to take 
advantage of expertise that had been developed over the years. 
Hopefully this expertise has continued to increase so that, as 
pointed out by the Judicial Officer, the Secretary’s expertise is 
greater than that of any expert witness. There is, however, no 
precedent which allows the Secretary to make a decision based 


9. A recent comparison of prices paid producers in three major milk orders 
demonstrates the wide price differential that exists even with penny-by-penny 
price mevements. 


Blend Price Class I Price 
Mid-Atlantic 1970 1971 1970 1971 
New York-New Jersey Order $6.45 6.58 $7.44 7.58 
Eastern Ohio-Western 6.10 6.23 7.29 7.44 
Pennsylvania Order 5.82 5.99 6.52 6.68 


(U.S. Dept. of Agriculture, 1972 Agriculture Statistics 446). 

There are various reasons for this differential. For example, in the New 
England and New York orders, most of the milk produced is bought at the 
higher Class I price and is used exclusively as fluid whole milk. In the 
Delaware Valley, however, up to twenty per cent of the milk produced is 
used for manufacturing purposes and is paid at the lower Class II rate. 
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solely on his administrative expertise and knowledge unless it has 
been introduced as evidence in a hearing record. 


First, the statute clearly states that the Secretary, ‘‘shall issue 
an order if he finds ... upon the evidence introduced at such 
hearing [that it] will tend to effectuate the declared policy of this 
chapter...’ '° 


Secondly, the Department of Agriculture regulations provide 
that the Secretary may issue, “if the findings upon the record so 
warrant, a marketing order ...”"'' Nothing is mentioned about 
extra-record facts, expertise, total knowledge, or circumstances 
well known to the industry. There is a specific provision for the 
introduction of evidence at a public hearing. '* The presiding 
officer can take official notice of certain evidence. '* Interested 
persons, however, must be given adequate notice and have a 
chance to show that the evidence officially noted is inaccurate or 
misleading. 


After a public hearing, parties are permitted to file written 
briefs based upon the evidence received at the hearing. Only facts 
introduced into the record or officially noted can be alluded to and 
facts outside the record ‘‘shall not be considered in the formation 
of the marketing agreement or order.’’ '* Obviously the Secretary 


must comply with his own regulations. 


While administrative expertise does encompass powers of 
analysis not possessed by others, such analysis must be justified 
by reference to objective evidence, Fairmont Foods Co. v. Hardin, 
supra at 772. I agree with the District of Columbia Court of 
Appeals when it says that administrative expertise is 
strengthened not crippled by a requirement of substantial 
evidence, Greater Boston Television Corp. v. FCC, 444 F.2d 841, 
850 (D.C. Cir. 1971), cert. denied, 406 U.S. 950, 92 S. Ct. 2042 
(1972). 


The Supreme Court has warned: 


Expert discretion is the lifeblood of the administrative process, but 
“unless we make the requirements for administrative action strict and 


10. 7 U.S.C. § 608c(4). The only additional findings the Secretary can issue are 
“other findings as may be specially required, by this section.”” There is no 
contention that an interregional price alignment is included in this phrase. 

11. 7 C.F.R. 900.13a(d)(2) (emphasis added). 

12. 7 C.F.R. 900.8(d). 

13. 7 C.F.R. 900.8(d)(5). 

14. 7 C.F.R. 900.9(b). 
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demanding, expertise, the strength of modern government, can become a 
monster which rules with no practical limit on its discretion.”’ [It’s] for the 
courts to determine whether the agency has [abused its discretion. } 
(citations omitted) 


Burlington Truck Lines, Inc. v. United States, 371 U.S. 166, 167- 
68, 83 S. Ct. 239, 245 (1962). See Baltimore & Ohio R. Co. v. 
Aberdeen R.R. Co., 393 U.S. 87, 91-92, 89 S. Ct. 280, 283 (1968), 
rehearing denied, 393 U.S. 1124, 89 S. Ct. 987 (1969). 


The Secretary’s second assumption, that evidence to support 
his finding need not be placed into the record has been touched on 
in the above discussion. The requirement that administrative 
findings be supported by substantial evidence requires the 
government to introduce evidence if its findings will not be 
supported by the record created by non-government witnesses. 
Reliance exclusively on agency expertise is _ insufficient. 
Administrative expertise is the value of the administrator’s 
experience in interpreting and analyzing facts to make the proper 
findings and decision. However, to make findings without facts is 
like building a house without a foundation. 


The purpose of requiring the government to produce evidence at 
a hearing is twofold. First, it will create an evidentiary record on 
which the Secretary can make his findings based on clear and 
rational choices. It allows a court to understand the basis for the 
Secretary’s decision and intelligently rule on whether the decision 
is lawful and supported by substantial evidence. '° 


Secondly, to require the introduction of evidence by the 
government and force it to reveal publicly the facts which form 
the basis for the Secretary’s decision allows interested parties to 
test, refute, rebut or buttress these facts. This is what a fact 
finding hearing is all about. It is an educational process, not only 
for the Secretary, but also for the public, Congress and the courts 
so that ultimately the best decision is made. For the Secretary to 
hide the facts behind a facade of administrative expertise would 
be to frustrate the Congressional intent of the Agricultural 
Adjustment Act and the Administrative Procedure Act. The facts 
could then never be challenged, never tested. Ultimately the 
absence of facts would result in incestuously perverting 
administrative integrity and public confidence in government. 


15. In fact, the Presiding Officer specifically stated that any final action on the 
proposed amendments had to be based on the record made at the hearing. T.R. 9 
(June 16, 1969). 





ABBOTTS DAIRIES v. EARLL. BUTZ 
Cite as 34A.D. 31 


Professor Davis has commented: 


When the facts are both decisive and debatable, the tribunal probably 
should not use them in a final decision without first giving the parties a 
chance to contest them, at least with briefs and arguments... . 


[N ]ot . . . all facts the tribunal considers must be in the record . . . The 
basic principle is that parties should have opportunity to meet in the 
appropriate fashion all materials that influence decisions. Nothing short of 
opportunity for cross-examination and presentation of rebuttal evidence is 
appropriate for disputed adjudicative facts at the center of the 
controversy... . 


2 K. Davis, Administrative Law § 15.10, at 402-04 (1958). 


The Judicial Officer argues that it is presumed that a Cabinet 
officer acts in a rational manner. Like most presumptions, 
however, it is rebuttable. There also is a presumption of the 
existence of facts justifying an administrative decision, but this is 
rebuttable if shown to be unreasonable or arbitrary, Thompson uv. 
Consolidated Gas Utilities Corp., 300 U.S. 55, 69-70, 57 S. Ct. 
364, 371 (1937). 


The much discussed ‘‘declared policy’’ of the Agricultural 
Adjustment Act is simply to maintain an orderly market to 
protect producers and consumers, 7 U.S.C. § 602. In order to find 


that a milk pricing order will tend to effectuate the delcared policy 
of the Act the Secretary must give reasoned consideration to all 
material facts and issues. 


This calls for insistence that the agency articulate with reasonable clarity 
its reasons for decision, and identify the significance of the crucial facts. . . 


Greater Boston Television v. FCC, 444 F. 2d 841, 851 (D.C. Cir. 
1971), cert. denied, 406 U.S. 950, 92 S. Ct. 2042 ‘/1972). There 
must be a rational basis on the record to support the Secretary’s 
decision. Fairmont Foods Co. v. Hardin, supra at 771. The facts 
necessary to support the inferences and findings must be in the 
record. Zuber v. Allen, 396 U.S. 168, 193, 90 S. Ct. 314, 328 
(1969), Burlington Truck Lines, Inc. v. United States, 371 U.S. 
156, 167, 83 S. Ct. 239, 244 (1962); Blodgett Uncrated Furniture 
Service, Inc. v. United States, 288 F. Supp. 591, 599 (W.D. 
Mich. 1968). 


I cannot find, nor has the Secretary shown, a rational basis in 
the record for his decision of August 20, 1969. The Judicial Officer 
presents various arguments, but as the Supreme Court has 
warned, the reviewing court cannot accept, ‘post hoc 
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rationalizations for agency action . . .’’ Burlington Truck Lines, 
Inc. v. United States, supra at 168, 83 S. Ct. at 246. Therefore, 
the decision was arbitrary and capricious and must be reversed. 


IV. Mootness 


Finally, the Judicial Officer suggests that this Court cannot 
grant appropriate relief because of mootness. He bases this on 
the fact that on August 1, 1970, the Delaware Valley Order ceased 
to exist, having been merged with the Washington, D,C, and 
Chesapeake Bay Orders to form the Middle Atlantic Marketing 
Area 35 Fed. Reg. 7924, 10,273. Furthermore, the most recent 
Middle Atlantic Order was promulgated on March 30, 1972, 37 
Fed. Reg. 6479, superseding all previous pricing orders. 


Mootness results when there is no longer a_ concrete 
controversy, only an abstract or hypothetical question to decide. 
Nader v. Butz 474 F. 2d 426, 428 (D.C. Cir. 1972). Certainly in 
this case there is still a concrete controversy over the legality of 
the Secretary's decision of August 20, 1969. Many thousands of 
dollars have been paid into a Producer-Settlement Fund ' 
pursuant to a court order. '’The plaintiff contends it is entitled to 
damages for overpayments resulting from the Secretary’s illegal 
decision. 


Since the present Middle Atlantic milk pricing order has in 
effect simply preserved and brought up to date the Secretary’s 
original order of August 20, 1969, the case is not moot. United 
States v. Wrightwood Dairy Co., 127 F. 2d 907, 912 (7th Cir.), 
rev'd on other grounds, 315 U.S. 110, 62 S. Ct. 523 (1942); 
United States v. Lehigh Valley Cooperative Farmers, 183 F. 
Supp. 80, 91 (E.D. Pa. 1960), rev’d, 287 F. 2d 726 (3d Cir. 1961), 


16. The Producer Settlement Fund is organized in each milk marketing area so 
that each farmer receives the same uniform blend price for his milk. Each fund is 
administered by an agent of the Secretary of Agriculture. He determines the 
percentage of milk utilized as Class I-(fluid milk) or Class II (other products) that 
is processed by the area’s dairies thereby achieving an average or ‘‘blend’’ price 
for each pound of milk. Every farmer receives this price for his milk. Thereafter 
each dairy that utilizes more milk as Class I than as provided in the blend pays in 
such excess to the pool. Other dairies withdraw funds if their utilization of Class 
I milk is below the blend percentage. See Dairylea Cooperative, Inc. v. Butz, 504 
F.2d 80, 85 (2d Cir. 1974). 

17. The Department of Agriculture has obtained an injunction that requires the 
plaintiff to make payments in accordance with the milk pricing orders 
promulgated by the Secretary. United States v. Abbotts Dairies, No. 70-781 
(E.D. Pa., filed Aug. 21, 1970). 
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rev'd, 370 U.S. 76, 82 S. Ct. 1168 (1962). See United States v. 
Rock Royal CO-OP, Inc., 307 U.S. 533, 556-57, 59 S. Ct. 993, 
1005 (1939). 


V. Conclusion 


As far as the record is concerned the Secretary of Agriculture’s 
decision of August 20, 1969, was based on mere speculation. 
There is no substantial evidence to support the decision and it is 
therefore arbitrary and capricious and must be set aside. 


ORDER 


And now, this eighth day of January, 1975, the motion of the 
plaintiff, Abbotts Dairies, for summary judgment is hereby 
granted. The motion of defendant, Earl L. Butz, Secretary of 
Agriculture, is hereby denied. Counsel for the parties are directed 
to submit within fifteen (15) days an appropriate order. 


COURT DECISION 


HEBER VALLEY Mik Company v. Eart L. Butz, Secretary of Agri- 
culture. Decided December 9, 1974. 


UNITED STATES DISTRICT COURT 


DISTRICT OF UTAH 


Civil No. C-354-72 


Ritter, Chief Judge 


FINDINGS AND CONCLUSIONS 


By its decision filed on June 26, 1974, the United States Court 
of Appeals for the Tenth Circuit has remanded this case with 
directions that: 
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“. . the trial court examine the record of proceedings as made before the 
Secretary of Agriculture and then make findings as to the facts which it 
deems to be supportive of the Secretary's decision and order." 

Having fully and personally examined the record as made 
before the Secretary of Agriculture, this Court finds the following 
facts to be in accord with the substantial evidence of record and to 
fully support the Secretary of Agriculture’s decision of November 
21, 1972: 


FINDINGS OF FACT 


1 Plaintiff, Heber Valley Milk Company, is a corporation 
organized and existing under the laws of the State of Utah, 
having its principal place of business and office at 1330 
Brookshire Drive, Salt Lake City, Utah (Petition, first numbered 
allegation). 


2. Plaintiff operated, at all times pertinent, a milk processing and 
bottling plant at its Brookshire Drive address, and was a fully 
regulated handler subject to the provisions of Milk Order 136, as 
amended (Petition, third numbered allegation, Respondent’s 
Exhibit No. E, 7 CFR 136). 


3. In December of 1966, plaintiff commenced purchasing milk 
from certain producers with farms located in the Cache Valley 
geographical region of Utah and Idaho. (Transcript 27-28 and 
Respondent’s Exhibit No. F). 


4. Part of the milk purchased from the Cache Valley producers 
was hauled to plaintiff's plant in Salt Lake City by a company 
known as Dairy Distributors (Transcript 13 and 132), the 
president of which is Edwin Gossner, Sr. and the secretary- 
treasurer of which is Edwin Gossner, Jr. (Transcript 262, 105 and 
106). 


5. The Gossners also did business as Gossner Cheese Factory 
(Transcript 262), and in that capacity both directly purchased 
milk from the Cache Valley producers and purchased milk from 
plaintiff which included milk of these producers diverted* from 


* ‘‘Diversion’’—is a term utilized in the federal milk order to denote milk never 
actually received at a handler’s plant although treated as such for purposes of 
qualifying the plant to receive certain benefits such as receiving the difference 
between the ‘‘blend price” paid farmers for their milk and the lower “Class III 
price” from a special fund maintained under the milk order for that purpose. 
Here, instead of the milk going to plaintiff's plant it was ‘“‘diverted’’— hauled 
directly from the farms to plaintiff's customer, the Gossner Cheese Factory. 
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plaintiff’s plant to the Gossner Cheese Factory (Transcript 28, 32, 
113 and 265-267). 


6. The Gossners also operated a dairy farm known as Gossner 
Farms (Transcript 263-264). 


7. The cost of hauling the milk from the farms of the Cachel 
Valley producers was deducted by plaintiff from the prices paid 
for their milk at rate of $.50 per hundredweight, which was a 
maximum rate specified in written authorizations plaintiff had 
obtained from each of the Cache Valley producers (Transcript 11, 
12 and 34, and Petitioner’s Exhibit No. 1). 


8. Order No. 136 prohibits deductions by handlers from the 
prices the order requires them to pay each producer, except as 
specifically permitted under section 1136.80 of the order which 
provides, in part, that a handler may reduce its payments to a 
producer by: 


“Proper deductions authorized in writing by such producer”’ (Respondents 
Exhibit E and 7 CFR 1136.80) 


9. Plaintiff deducted $.50 per hundredweight for hauling on all 
milk it purchased from the Cache Valley producers, including: (1) 
milk hauled to plaintiff's Salt Lake City plant and retained there, 
(2) milk hauled to plaintiff’s Salt Lake City plant and then sold 


and back-hauled to the Gossner Cheese Factory located in Cache 
Valley, and (3) milk that was sold and diverted to the Gossner 
Cheese Factory by being hauled directly from the farm to the 
Gossner Cheese Factory (Transcript 32-37). 


10. The Market Administrator of Federal Milk Order No. 136 
determined in respect to the diverted milk hauled from the farms 
of the Cache Valley producers to the Gossner Cheese Factory 
located in Cache Valley, that the deduction of $.50 per 
hundredweight for hauling was excessive and was not a proper 
deduction under the order. The Market Administrator notified 
plaintiff of this by letter dated July 18, 1969, in which he further 
advised that he had determined that the proper charge for such 
hauling was $.22 per hundredweight, and petitioner was directed 
to refund the overcharge to the Cache Valley producers. 
(Transcript 304-307, Respondents Exhibit A). 


11. Plaintiff was not asked to make refunds on hauling 
overcharges for the entire period of time during which it 
purchased milk from the Cache Valley producers, but rather for 
the period commencing December, 1967 (the earliest date that 
could be included in the July 1969 notice under section 1136.87 of 
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the order which terminates obligations not billed by the Market 
Administrator within two years of the receipt of pertinent 
utilization reports) and ending on February 1970 (the date 
petitioner discontinued such deductions). (Transcript 305, 24, 
Respondent’s Exhibit A, B, C, D and N.) - 


12. The Cache Valley producers included the following seven 
dairy farmers, each of whom sold milk to plaintiff during the 
period in question as follows (Respondent’s Exhibit O): 


(a) Edwin Gossner d/b/a Gossner Farms, Smithfield, Utah—the entire 
period. 

(b) Peterson Brothers, Route 2, Box 159A, Tremont, Utah—the entire 
period. 

(c) Nielsen Brothers, Weston, Idaho 83286—the entire period. 

(d) Ben Johnson, Preston, Idaho 83263—the entire period. 

(e) R. Carl Swainston, Route 3, Preston, Idaho 83263— from September 
1, 1968 to the end of the period. 

(f) Russell Wayment, Route 2, Box 514, Ogden, Utah 84404—from 
September 16, 1968 to the end of the period. 

(g) Douglas Fisher, Oxford, Idaho 83228—from the beginning of the 
period until January 21, 1969. 


13. The written authorizations by the Cache Valley producers 
relied upon by plaintiff, each contained the following pertinent 
language (Petitioner’s Exhibit No. 123): 


“You are hereby authorized to deduct such charges as are checked below 
from any payments due me for milk deliveries to your plant during any 
given month. Not more than $.50 per hundredweight as a hauling charge . 


14. On its direct purchases from these same Cache Valley 
producers during the period in question, the normal rate deducted 
by Dairy Distributors from the milk prices paid for hauling their 
milk to the Gossner Cheese Factory was $.20 to $.22 per 
hundredweight (Transcript 128-129 and 189-190), 


15. When Dairy Distributors either purchased milk for Gossner 
Cheese Factory directly or accepted milk diverted by petitioner to 
the Gossner plant from the Cache Valley producers, the hauling 
conditions were identical: (a) in both circumstances, the same 
tank trucks would pick up the milk from the same farms, and haul 
the same distances to the same plant (Transcript 114-122, 293 and 
307); (b) in both circumstances, the milk was to be utilized for 
manufacturing purposes and was mixed with ungraded milk 
(Transcript 129); whereas, when the milk of the Cache Valley 
producers was hauled to plaintiff’s plant in Salt Lake City it had 
to be kept separate to retain its Grade A status (Transcript 132, 
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133); and (c) in both circumstances, the farms were within a 35-50 
mile radius of the Gossner Cheese factory (Transcript 295, 374- 
379 and Respondent’s Exhibit Nos. P and Q). 


16. The charge for hauling by the same hauler to the Cache 
Valley producers was $.50 per hundredweight when their milk was 
diverted to the Gossner Cheese Factory, and $.20 to $.22 per 
hundredweight when purchased directly by Gossner Cheese 
Factory (Transcript 37 and 128-129). 


17. The average distance between the dairy farms of the Cache 
Valley producers and the Gossner Cheese Factory was 
approximately 36 miles, compared to an average distance of 
approximately 109 miles between the farms and plaintiff’s plant. 
(Transcript 374-379; 402-404; Respondent’s Exhibit P and Q) 
Specifically: 


Gossner Farms to Gossner Cheese Factory —17 miles 
Gossner Farms to Plaintiff’s Plant — 95 miles 
Peterson Bros. to Glossner Cheese Factory — 25 miles 
Peterson Bros. to Plaintiff's Plant — 80 miles 
Nielsen Bros. to Gossner Cheese Factory — 36 miles 
Nielsen Bros. to Plaintiff's Plant — 126 miles 
Ben Johnson to Gossner Cheese Factory — 40 miles 
Ben Johnson to Plaintiff’s Plant — 130 miles 
R. Carl Swainston to Gossner Cheese Factory — 32 miles 
R. Carl Swainston to Plaintiff's Plant — 140 miles 
Douglas Fisher to Gossner Cheese Factory — 50 miles 
Douglas Fisher to Plaintiff's Plant — 140 miles 
Russell Wayment to Gossner Cheese Factory — 50 miles 
Russell Wayment to Plaintiff's Plant — 55 miles 


18. The amount deducted for hauling milk in tank trucks to 
other plants in Cache Valley from farms within the 50 mile radius 
of such plants varied from $.19 per hundredweight to $.27 per 
hundredweight (Transcript 68-62, Transcript 160-162 and 218-219 
and Respondent’s Exhibit No. H). 


19. The arrangement for hauling the milk of the Cache Valley 
producers for purchase by plaintiff was the result of Edwin 
Gossner, Sr., president of Dairy Distributors, and Kent Schmidt, 
then the manager of the Heber Valley Milk Company, talking to 
these producers in 1967 about this subject in conjunction with 
plaintiff’s interest in purchasing milk from the Cache Valley 
producers (Transcript 263, 264 and 265). During these original 
conversations, when the $.50 per hundredweight hauling rate was 
first discussed, it was contemplated that plaintiff would be able to 
directly handle all of the milk purchased from the Cache Valley 





50 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34 A.D. 45 


producers, it not being anticipated that plaintiff would have 
problems with surplus milk exceeding permissible percentages of 
reserve milk under the Order (Transcript 34, 265, 266 and 267). 
Under the Order, if plaintiff “‘bottled 20,000 pounds of milk, they 
could have a reserve supply of another 22,000 pounds of milk. 
When they went over that point, these farmers were not strictly 
on Grade A milk, they (the farmers) sold the milk directly to the 
cheese plant ‘‘at a much lower price (Tr. 267). 


20. During the period involved herein the _ contractual 
arrangements between plaintiff and Gossner Cheese Factory 
resulted in plaintiff shipping more milk to Gossner Cheese than 
was hauled to its Salt Lake City plant from the farms of the Cache 
Valley producers and, additionally, in most months the milk 
diverted directly to Gossner Cheese from the farms of these 
producers exceeded the amount received at plaintiff's plant 
(Respondent’s Exhibit Nos. R and S). 


21. Under the financial arrangements between plaintiff and the 
Gossners (Dairy Distributors, Gossner Cheese Factory and 
Gossner Farm) plaintiff sold milk to the Gossners at the Milk 
Order’s Class III price plus $.25 per hundredweight. In addition, 
plaintiff would be paid half the difference between the Class III 
price and the blend price it paid to Gossner Farms from the special 
fund maintained under the federal milk order. (Transcript 43.) 


22. These recited facts (Findings 1 through 21) more than 
adequately support the decision of the Secretary of Agriculture 
wherein he concluded that the Market Administrator of Federal 
Milk Order No. 136 properly determined that, in respect to milk 
resold by plaintiff and hauled by Dairy Distributors directly from 
the farms of the Cache Valley producers to the Gossner Cheese 
Factory located in Cache Valley, the deduction of $.50 per 
hundredweight from the prices paid those producers by plaintiff, 
was excessive and accordingly was prohibited as not being a 
“proper deduction under Federal Milk Order 136.” (7 CFR 
1136.80) It is obvious from the facts that the $.50 hauling 
deduction for hauls on which Gossner customarily charged $.22 
per hundredweight was, as the Secretary found, indeed grossly 
excessive and led the Secretary to properly infer that it ‘‘was a 
deliberate scheme or strategem employed to take from the 
producers part of the uniform price guaranteed to them by the 
order,” and that plaintiff “‘shared directly in the fruits of this 
excessive hauling charge’ (Secretary’s Decision, p. 31). 


The written authorizations obtained by plaintiff from the Cache 
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Valley producers from whom it was purchasing milk, authorized 
deductions of ‘‘not more than $.50 per hundredweight . . . ‘for 
milk deliveries to your plant’.’’ In actuality, nearly half of the 
milk deliveries were not to plaintiff's plant, but instead were to 
the Gossner Cheese Factory by reason of diversions and never left 
Cache Valley, yet the producers were still charged at the $.50 rate. 
In addition to the milk purchased from plaintiff, Gossner Cheese 
was also purchasing milk from these dairy farms directly, and in 
those circumstances the farmers were only charged $.20 to $.22 
per hundredweight for the very same hauls, by the same hauler 
under the same conditions to the same plant. In addition there 
was substantial evidence to the effect that there was no difficulty 
in obtaining similar hauling services at rates of $.19 to $.27 per 
hundredweight. It is quite apparent from the evidence adduced 
that during this period of time, plaintiff had little or no need for 
the milk from Cache Valley, its previous supplies being more than 
ample to meet its needs. Respondent’s Exhibit 5 clearly showed 
that but for one month of the 19 months involved, plaintiff sent 
more milk from its plant to Cache Valley than ever came to it from 
there. In all but seven of the 19 months, more milk was diverted 
to the Gossner Cheese Factory than was received at plaintiff’s 
plant. The fact that Gossner Cheese purchased 9,514,765 pounds 
of milk from plaintiff during the 19 month period covered by 
Respondent’s Exhibit 5 and that plaintiff during that period only 
accepted 3,749,832 pounds of milk from Cache Valley producers, 
makes it very clear that Gossner’s prime importance to plaintiff 
was as a purchaser of milk, not as a supplier or hauler. Plaintiff 
was paid the Class III price plus $.25 by plaintiff for this milk 
plus sharing in the blend prices received by Gossner as a dairy 
farmer by having his milk pooled under the order. This was the 
real consideration to plaintiff for purchasing Cache Valley milk, 
not its need for an additional milk supply. In respect to the 
4,000,331 pounds of milk (Respondent’s Exhibit 5) diverted 
directly to the Gossner Cheese Factory, plaintiff would pay the 
blend price to the Cache Valley producers, including Gossner 
Farms; the plaintiff would be refunded from the Order’s producer- 
settlement fund the part of the price paid which exceeded the 
Class III price (7 CFR 1136.83); would be paid the remainder by 
Gossner Cheese Factory; would receive $.25 per hundredweight 
additional on the milk that neither entered its plant nor which it 
handled in any way; and would also receive half of the difference 
between the Class III and blend price on certain of the milk which 
came from Gossner’s Dairy Farm. In respect to the 4,749,832 
pounds plaintiff did receive at its Salt Lake plant, Respondent’s 
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Exhibit R shows that in practice, a Gossner owned truck would 
bring the Cache Valley milk to the plant attach the pumping hose 
between it and the plant and when the hose was disconnected on 
most delivery days, it would drive back to Cache Valley with more 
milk in its tank than it had carried to Salt Lake. No charges were 
borne by either Gossner or plaintiff for the cost of hauling any of 
the milk from Salt Lake to the Gossner Cheese Factory (Trans- 
cript p. 32 line 18 through p. 33 line 18); although plaintiff has not 
been required to make any refund of hauling charges in respect to 
such milk receipts it is illustrative of the propriety of the charges 
imposed. It was Edwin Gossner, Sr. who put together these 
arrangements for plaintiff's purchase of milk from Cache Valley. 
He so testified. (Transcript 262 to 267) It was he who set the 
hauling rate (Transcript 255). Gossner still needed milk in his 
cheese factory, and the effect of these transactions was that on the 
milk diverted, he obtained it for less than the Order’s Class III 
prices since, although he paid petitioner $.25 above Class III he in 
fact obtained $.28 more for hauling the milk than what he charged 
for hauling when he made purchases directly from these farms. In 
every sense then, the Secretary was supported by the record in 
concluding that in respect to $.28 of the $.50 deducted for hauling, 
that this represented a reduction of the prices to which the 
producers were entitled under the Federal Milk Order and was not 
in any sense a proper deduction for hauling. 


23. In addition to its contention that the rate charged was not 
excessive and was proper within the requirements of the Federal 
Milk Order, plaintiff also contended that the charges were 
authorized by the producers and that no similar examination of 
hauling charges imposed by cooperatives upon their member 
farmers was made by the Market Administrator. In respect to the 
first contention, the Secretary noted that the written 
authorizations secured by plaintiff, on their face, only authorized 
a maximum charge of $.50 for hauling to plaintiff’s Salt Lake City 
plant. However, it was not necessary for the Secretary to make 
such a determination since any device which results in producers 
receiving less than the uniform price to which they are entitled 
under the Federal Milk Order is unlawful, even if authorized by 
the producers. United Dairies Inc. v. Freeman, 271 F. Supp. 779 
(District of Colorado). As to the second contention, section 
8c(15)(F) of the Agricultural Marketing Agreement Act of 1937 (7 
U.S.C. § 608c(5)(F)), specifically exempts cooperatives from the 
requirements of paying minimum prices to its producer members 
and accordingly a review of deductions made by cooperatives from 
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the amounts they pay their member producers would be fruitless 
indeed. See also U.S. v. Rock Royal Co-op, (1939), 307 U.S.C. 
533, which specifically considered this provision of the statute and 
found it constitutional. 


CONCLUSION 


Upon review of the Secretary’s decision and order of November 
21, 1972, and the underlying record upon which it is based, in 
light of the pleadings that have been filed in this case and all 
arguments of counsel both written and oral, it is concluded that 
the Secretary’s dismissal of the petition filed by plaintiff was fully 
warranted, was supported by substantial evidence of record and 
was in accordance with controlling law. 


ORDER 


This case having been remanded by the United States Court of 
Appeals for the Tenth Circuit for further proceedings consonant 
with the views expressed in its decision of June 26, 1974, this 
Court has considered all of the pleadings herein, all arguments of 
counsel, both oral and written, and has reviewed fully and 


personally the entire record made before the Secretary of 
Agriculture which resulted in the Secretary’s decision and order of 
November 21, 1972 which plaintiff has petitioned this court to 
review pursuant to 7 U.S.C. § 708c(15)(B), the court has 
thereupon entered its findings and conclusions and herewith 
enters the following Order to effectuate such findings and 
conclusions: 


Having found and determined that the Secretary’s decision and 
order wherein he dismissed plaintiff’s petition was supported by 
substantial evidence of record and was fully in accordance with 
law, 


IT IS HEREBY ORDERED that the decision and order of the 
Secretary of Agriculture is affirmed as being in accordance with 
law. 





LIST OF DECISIONS REPORTED 
JANUARY 1975 
AGRICULTURE DECISIONS 


Commodity Exchange Act 


GimseL, Stuart and Grow Investments. CEA Docket 
No. 228. Excess trades in shell egg futures — At- 
tempting to conceal certain trades — Failure to com- 
ply with reporting requirements — Filing false and 
incorrect reports — Sanctions 


Lupor!, Richarp D. and Aran R. Coyne. CEA Docket 
No. 221. Hedging transactions — Wilfull violations 
— Crossing of customers’ orders — False and incor- 
rect trading cards — Sanction ... 


(No. 16,211) 


In re Ricuarp D. Luport and ALan R. Coyne. CEA Docket No. 
221. Decided January 2, 1975, with respect to Richard D. 
Lupori. 


Hedging transactions — wilful violations — Customers’ orders — crossing of 
— Trading cards — false and incorrect — Sanction 


The stipulation of respondent Richard D. Lupori herein has been accepted and 
the order herein is issued against him for wilful violations of the Act and 
regulations in connection with his operations as a floor broker with respect 
to hedging transactions as found herein. The registration of respondent 
Lupori as a floor broker under the Act is revoked and said respondent is 
denied trading privileges on all contract markets for a period of one year. 


Herbert R. Bader, for complainant. 
Donald Dreyfus, Chicago, Ill., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act, ‘‘the Act” (7 U.S.C. §§ 1 through 17), instituted 
by a Complaint and Notice of Hearing alleging as to respondent 
Lupori that he is now and was at all times material a registered 
floor broker under the Act and a member of the Chicago Board of 
_— a duly designated contract market under the Act. 
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On October 22, 1974 a Decision and Order as to Respondent 
Alan R. Coyne was issued in this proceeding. 


The complaint charges as to respondent Lupori that he made 
trades on or subject to the rules of a contract market otherwise 
than by open and competitive methods; that he traded on or 
subject to the rules of a contract market in a noncompetitive 
manner which trades resulted in a crossing of customer orders; 
that he took the opposite side of customers orders without the 
prior consent of such customer; that he ‘‘carded”’ transactions; 
and that he submitted trading cards which were endorsed to’show 
an opposite executing floor broker, whereas, in fact, there was no 
such opposite executing floor broker. Such acts were alleged to 
have been wilful and in violation of sections 4b and 4c of the Act (7 
U.S.C. §§ 6b and 6c), and sections 1.35, 1.38 and 1.39 of the 
regulations thereunder (17 CFR §§ 1.35, 1.38 and 1.39). 


Prior to hearing respondent Lupori agreed to a stipulation 
under section 0.4(b) of the Rules of Practice (17 CFR § 0.4(b)) in 
which he (1) admits the facts hereunder as set forth in paragraphs 
1 through 8 of the Findings of Fact, (2) waives oral hearing on the 
charges in the complaint and (3) consents to the entry, without 
further proceedings, of a Decision and Order containing the facts 
admitted in such stipulation as the findings of fact, conclusions of 
law based on such findings and the order contained herein. 


FINDINGS OF FACT 


1. Respondent Richard D. Lupori is now, as was at all times 
material herein, a member of the Board of Trade of the City of 
Chicago (Chicago Board of Trade) and a registered floor broker 
under the Act. 


2. At all times material herein respondent Lupori was em- 
ployed by and carried his personal trading account with Kelly 
Grain Company of Chicago, Illionis, a registered futures com- 
mission merchant under the Act and a clearing member of the 
Chicago Board of Trade. 


3. The transactions referred to herein relate to contracts for the 
purchase or sale of July 1972 soybean futures on the Chicago 
Board of Trade, a duly designated contract market under the Act. 
The soybean contracts resulting from the execution of the orders 
herein described were capable of being used for hedging trans- 
actions in interstate commerce in such commodity or the 
products or byproducts thereof, or determining the price basis of 
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any such transaction in interstate commerce in such commodity, 
or delivering any such commodity sold, shipped or received in 
interstate commerce. 


4. In May of 1972 respondent Lupori, in his capacity as floor 
broker, had received for execution orders to sell and orders to buy 
July 1972 soybean futures for the accounts of various customers. 
Respondent Coyne accommodated respondent Lupori by 
executing transactions, as listed below, in a noncompetitive 
manner with respondent Lupori, which resulted in respondent 
Lupori’s crossing these customer’s orders. 


(In thousands of bushels) 
Date Quantity Price | Customer 
Bought Sold 
(1) (2) (3) (4) (5) 
5-1-72 5 3.50 Continental Customer 60308 
5-1-72 5 3.50 Continental Customer 26341 
5-2-72 5 3.47-3/4 Continental Customer 24515 
5-2-72 5 3.47-3/4 Continental Customer 12103 
5-2-72 3.48-5/8 Continental Customer 24919 
5-2-72 5 3.48-5/8 Continental Customer 12103 
5-8-72 3.55-1/2 Continental Customer 22458 
5-8-72 3.55-1/2 Continental Customer 24919 
5-15-72 3.52-1/2 Continental Customer 16909 
5-15-72 3.52-1/2 Continental Customer 35927 
5-16-72 3.55-7/8 Continental Customer 24522 
5-16-72 3.55-7/8 Continental Customer 13499 
5-16-72 3.57 Continental Customer 23902 
5-16-72 3.57 duPont Customer 5045483922 
5-16-72 3.58-1/4 Continéntal Customer 20048 
5-16-72 3.58-1/4 duPont Customer 42404889 
5-16-72 3.60-3/4 Kelly Grain — Mary O’Hara 
5-16-72 3.60-3/4 duPont House 
5-16-72 3.61 Kelly Grain — Mary O’Hara 
5-16-72 3.61 duPont Customer 140-7855-9-70 
140-7158-9-70 
140-6073-9-70 
140-8501-9-70 
140-3878-9-70 
180-8346-9-39 
3.59-1/2 Continental Customer 21014 
3.59-1/2 duPont Customer 521153909 
3.60 Continental Customer 95815 
3.60 Continental Customer 31854 & 
35927 
3.60 Continental Customer 23353 
3.60 duPont Customer 4186005908 
3.62 Continental Customer 36817 
3.62 duPont Customer 256631903 & 
4128749902 
3.62 Continental Customer 36817 
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Date Quantity Price Customer 
Bought Sold 
(1) (2) (3) (4) (5) 
5-17-72 5 3.62 Kelly Grain Customer 596 
5-18-72 15 3.58-1/2 Continental Customer 56103 
5-18-72 15 3.58-1/2 duPont Customer 125-95159-81 & 
4816450910 
5-18-72 15 3.59 Continental Customer 20350 
5-18-72 3.59 Continental Customer 56102 & 
20701 
5-18-72 3.59-1/2 Continental Customer 16664 
5-18-72 3.59-1/2 duPont Customer 8655852805 
5-19-72 3.60 Continental Customer 24004 
5-19-72 3.60 Continental Customer 27874 
5-22-72 3.55-5/8 Continental Customer 11211 
5-22-72 3.55-5/8 duPont Customer 4181532908 
5-22-72 3.58 Continental Customer 56913 
5-22-72 3.58 Continental Customer 28408 
5-24-72 3.50 Continental Customer 28114 
5-24-72 10 3.50 duPont Customer 4884586921 
5-24-72 3.52 Continental Customer 31502 
5-24-72 5 3.52 duPont Customer 448338190 


5. In May of 1972 respondent Lupori, in his capacity as floor 
broker, had received for execution orders to sell and orders to buy 
July 1972 soybean futures for the accounts of various customers. 


Respondent Coyne accommodated respondent Lupori by 
executing the transactions, listed below, in a noncompetitive 
manner with respondent Lupori, which resulted in respondent 
Lupori taking the opposite side of customers’ orders for his 
(Lupori’s) own account, without prior consent of such customers. 


(In thousands of bushels) 


Date Quantity Price Account for Whom 
Bought Sold Lupori Traded 

(1) (2) (3) (4) (5) 

5-2-72 5 3.47-5/8 Lupori error account 

5-2-72 5 3.47-5/8 Continental Customer 

5-8-72 5 3.54 Continental Customer 

5-8-72 5 3.54 Lupori 

5-9-72 3.52-1/8 Lupori 

5-9-72 3.52-1/8 Continental Customer 12103 

5-17-72 3.59-1/4 Lupori error account 

5-17-72 3.59-1/4 Continental Customer 1150 

5-17-72 3.60 Lupori 

5-17-72 3.60 duPont Customer 418600590 

5-18-72 3.59 Continental Customer 20350 

5-18-72 3.59 Lupori 

5-22-72 3.56-7/8 Continental Customer 31546 & 
33912 

5-22-72 3.56-7/8 Lupori 
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Date Quantity Price Customer 
Bought Sold 
(1) (2) (3) (4) (5) 
5-22-72 10 3.57-1/4 Lupori 
5-22-72 10 3.57-1/4 duPont Customer 634410997 
5-22-72 5 3.56-1/4 Lupori 
5-22-72 5 3.56-1/4 Continental Customer 33912 


6. On May 18 and 19, 1972, respondent Lupori gave to re- 
spondent Coyne orders for the sale of July 1972 soybean futures to 
be made for respondent Lupori’s account. Thereafter, respondent 
Lupori acting for customers bought from respondent Coyne July 
1972 soybean futures, as listed below, with the result that re- 
spondent Lupori was able to take the opposite side of his 
customers’ orders without the prior consent of such customers. 


(In thousands of bushels) 


Date Quantity Price Customer 

Bought. Sold 
(1) (2) (3) (4) (5) 
5-18-72 10 3.60 Continental Customer 18567 
5-18-72 5 3.60-1/2 Continental Customer 27832 
5-19-72 15 3.60-3/8 Continental Customer 24540 


7. On May 17 and 22, 1972, respondent Lupori prepared and 
turned in trading cards, to various futures commission mer- 
chants, purporting to show that he had executed the transactions 
in July 1972 soybean futures, as listed below, for the customers of 
such futures commission merchants, whereas, in fact, no such 
transactions actually had taken place, but, rather, respondent 
Lupori merely ‘‘carded”’ such transactions and took the opposite 
side thereof into his own account. 


(In thousands of bushels) 


Date Quantity Price Opposite 
Bought Sold Customer Broker & 
Customer 
(1) (2) (3) (4) (5) (6) 
5-17-72 5 3.61-1/8 Continental 16311 Lupori 
5-17-72 5 3.61-1/8 duPont 48845869-21 Lupori 
5-22-72 10 3.58 Continental 28408 Lupori 


8. On May 17 and 22, 1972, respondent Lupori prepartd and 
turned in several trading cards, to various futures commission 
merchants, which cards were endorsed by respondent Lupori to 
show the initials “‘AL’’ for the opposite executing floor broker, 
whereas, in fact, there was no such opposite executing floor 
broker, and respondent Lupori merely ‘‘carded”’ such transaction. 
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CONCLUSIONS 


By reason of the facts set forth above, Richard D. Lupori 
wilfully violated sections 4b and 4c of the Act (7 U.S.C. §§ 6b and 
6c) and sections 1.35, 1.38 and 1.39 of the regulations thereunder 
(17 CFR §§ 1.35, 1.38 and 1.39). 


The complainant states that Administrative Officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation submitted by the respondent. The Administrative 
Officials believe that the prompt entry of the proposed order 
would constitute a satisfactory disposition of this case as to re- 
spondent Lupori, serve the public interest and effectuate the 
purposes of the Act. The complainant recommends, therefore, 
that the stipulation be accepted and the proposed order be issued. 


ORDER 


Effective twenty days from the date of service of this Order: 


1. The registration of respondent Richard D. Lupori as floor 
broker under the Commodity Exchange Act is hereby revoked, 
and 


2. The respondent Richard D. Lupori is prohibited from 
trading in commodities as defined in section 2 of the Commodity 
Exchange Act (7 U.S.C. § 2) on or subject to the rules of any 
contract market for a period of one year and all contract markets 
shall refuse all such trading privileges to respondent Lupori 
during this period. Such prohibition and refusal shall apply to all 
such trading done and positions held directly by the respondent, 
Richard D. Lupori, either for his own account or as the agent or 
representative of any other person or firm, and also to all such 
trading done through, and to all positions held indirectly by 
persons or firms owned wholly or in substantial amount by said 
respondent, or in any way subject to his discretion or control, 
wholly or substantially. 


Effective upon the date of service of this order the respondent, 
Richard D. Lupori, shall cease and desist from: 


1. Making trades on or subject to the rules of a contract market 
otherwise than by open and competitive methods; 


2. Trading on or subject to the rules of a contract market in a 
noncompetitive manner, which trades result in the crossing of 
customer’s order; 
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3. Taking the opposite side of customer orders without the 
prior consent of such customer; and 


4. “Carding transactions’’ and submitting trading cards which 
are endorsed to show an opposite executing floor broker, when, in 
fact, there is no such opposite executory floor broker. 


A copy of this Decision and Order shall be served on the 
respondent and on each contract market. 


(No. 16,212) 


In re Stuart GimBet and Grow Investments. CEA Docket No. 
228. Decided January 8, 1975. 


Floor broker — excessive speculative trading in shell egg futures — Reporting 
requirements — failure to comply with — Attempting to conceal certain 
trades — Reports — false and incorrect — Sanctions 


The stipulation of respondents has been accepted and the order herein is issued 
against them for wilful violations of the Act and regulations in exceeding 
the speculative daily trading limits, attempting to conceal certain trades, 
filing of false reports and failing to comply with the reporting requirements 
of the Act. Respondents are ordered to cease and desist from such viola- 
tions, and the registration of respondent Stuart Gimbel as a floor broker 
under the Act is revoked. Said respondent is denied trading privileges on 
all contract markets for a period of one year as set forth in the order herein. 
And the registration of respondent Grow Investments as a commission 
merchant under the Act is suspended for a period of six (6) months. This 
respondent is denied trading privileges on all contract markets during 
the period of such suspension as set forth in the order herein. 


Herbert R. Bader, for complainant. 
Harry Fortes, Chicago, Ill., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is an administrative proceeding under the Commodity 
Exchange Act, “the Act” (7 U.S.C. § 1 et seq.), instituted by a 
complaint and notice of hearing, alleging that the respondent 
Stuart Gimbel, a registered floor broker under the Act and a 
member of the Chicago Mercantile Exchange, violated both the 
speculative daily trading limit in shell egg futures and the 
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reporting requirement under the Act. Such acts were alleged to 
have been wilful and in violation of sections 4a, 4g, 4i and 6(b) of 
the Act (7 U.S.C. §§ 6a, 6g, 6i and 9) and sections 15.01, 15.02, 
15.03, 18.00, 18.01 and 18.03 of the regulations thereunder (17 
CFR §§ 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03). Respondent 
Grow Investments was alleged to have aided and abetted re- 
spondent Gimbel in such violations by allowing him to attempt to 
conceal certain trades in question in the partnership house ac- 
count and in the Jeffrey Greengoss account, which was carried by 
Grow Investments and under section 13 of the Act (7 U.S.C. 
§ 13c). Grow Investments is responsible for such violations as a 
principal. 


Prior to hearing the respondents agreed to a stipulation under 
section 0.4(b) of the Rules of Practice (17 CFR 0.4(b)) in which 
they (1) admit the facts hereunder as set forth in paragraphs 1 
through 10 of the findings of fact, (2) waive oral hearing on the 
charges in the complaint issued herein and consent to the entry, 
without further proceedings, of a Decision and Order containing 
(1) the facts admitted in such stipulation as the findings of fact, 
(2) conclusions of law based on such findings, and (3) the Order 
contained herein. 


FINDINGS OF FACT 


(1) Respondent Stuart Gimbel, an individual whose business 
address is 222 S. Riverside Plaza, Chicago, Illinois 60606, is now 
and has been since December 29, 1969, a registered floor broker 
under the Commodity Exchange Act (‘‘the Act’’), and a member 
of the Chicago Mercantile Exchange; 

(2) Respondent Grow Investments, a partnership whose ad- 
dress is the same as that of the individual respondent, is now and 
has been since July 29, 1970, a registered futures commission 
merchant under the Act and is now and has been since January 4, 
1970, a clearing member of the Chicago Mercantile Exchange. 
Respondent Gimbel is now and was at all times material herein a 
partner of respondent Grow Investments; 

(3) At all times material herein the Chicago Mercantile Ex- 
change was a duly designated contract market for shell egg 
futures under the Act; 

(4) At all times material herein the speculative daily trading 
limit in shell ege futures as fixed by the Commodity Exchange 
Commission was one hundred and fifty (150) carlots in any one 
future or all futures combined; 
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(5) On December 3, 1969 and December 5, 1969 respondent 
Gimbel, trading for his personal accounts at Woodstock, Inc., 
and Time Trading Company, made speculative purchases of 163 
and 161 carlots and speculative sales of 141 and 144 carlots, 
respectively, in shell egg futures, in all futures combined, on or 
subject to the rules of the Chicago Mercantile Exchange, as 
follows: 

:Contracts placed :Contracts placed :Total contracts 
into Stuart : into Stuart : placed into 
‘Gimbel account :Gimbel account ; the Gimbel 


Date :at Woodstock Inc. ': at Time : accounts 
: Trading Company 


: Bought : Sold : Bought : Sold : Bought : Sold 
December 3, 1969 6 Yo = : 145 141 : 168 141 
December 5, 1969 s 8 1 : 159 143 ;. 361 144 


(6) During the periods January 13, 1970 through January 30, 
1970 and March 17, 1970 through March 19, 1970, respondent 
Gimbel, placing his trades into his account (account number 
00060) and into the account of Jeffrey Greengoss, then a partner 
of respondent Grow Investments, (account number 00080), at 
Grow Investments, exceeded the speculative daily trading limit in 
shell egg futures on or subject to the rules of the Chicago Mer- 
cantile Exchange, as follows: 


ALL FUTURES COMBINED 

Contracts : Contracts 

placedinto : _ placedinto 

theStuart : the Jeffrey : Total 

Gimbel : Greengoss : contracts 
(account No. : account 
0060) : (account No. 
00080) 

‘Bought’: Sold : Bought: Sold : Bought : Sold 
January 13,1970 : 151 : 113 : 98 =: 9 >: 244 +: # £206 
January 14,1970 : 155 : 112 : 99 : 95 : 3 +: 3 
January 15,1970 : 137 : 140 : 158 : 158 : RS ae 
January 16,1970 : 87 : 148 : 121 : ESR : ie ot) 2 
January 19, 1970 : 164 : 189 $ 93 : 98 : 257 : 232 
January 20,1970 : 140 : 142 : 108 +: 90 : 26 : 
January 21,1970 : 127 : 125 : 7 +: @ a. 
January 22, 1970 : 184 : 144 : 942 : : 275 ; 286 
January 23,1970 : 162 : 140 : a : Sa -* 174 
January 26,1970 : 51 : 140 : 124 =: : te «+ ae 
January 28,1970 : 138 : 184 : 97 +: 90 : ie. t 
January 30, 1970 : 142 : 180 : 37 : oF : 179 : 167 
March 17, 1970 a 3 oes) 6 hc : 88 “3 “SH 
March 18, 1970 ee ee a | : i oa 
March 19, 1970 >; Te 2 : 75 : % : 147 : 169 
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Contracts : Contracts 
placed into : placed into 
the Stuart : the Jeffrey : Total 
Gimbel : Greengoss : contracts 
(account No. : account 
0060) : (account No. 
: 00080) 


:Bought :Sold :Bought :Sold :Bought : Sold 


FEBRUARY, 1970 FUTURE 


January 15,1970 : 116 : 116 : 86 : 86 : 202 : 202 
January 16, 1970 ‘ 48 : 88 ¢. 3. soa : 159 : 199 
January 19, 1970 : 96 : 93 : a - Se - 169 : 166 
January 20,1970 : 96 : 92 : 64 : 64 ¢ 1 : 2 
January 22,1970 : 35 : 365 : 3 2.58 s 3) << 148 
MARCH, 1970 FUTURE 
March 17, 1970 : 1889 : 148 : 146 : 146 : 2a <= ae 
March 18, 1970 ; 100 ;: 101 : & 2 >: JI@ +. 3e 


(7) During the period June 6, 1972 through November 17, 1972, 
respondent Gimbel, exceeded the speculative daily trading limits 
in all futures combined, in shell egg futures, on or subject to the 
rules of the Chicago Mercantile Exchange, as follows: 





est : : > Shr esl ZL6I ‘61 “PO 
est : : > PPI esl 2L61 *qdeg 
1st : : > @st Ist : ZL6I ‘IZ “3deg 
Lat: : > 9ST Lar : 2L6I "qdag 
Zcl : : > LST ast : 2L61 *qdeg 
991 : : > Z9T 99T : ZL6l 

9sI : : > ZT QrI : ZL6I ‘ZI “3deg 
QoT : : > br Shr : ZL6I ‘8 “deg 
98I : > 6bI get : ZL6I ‘L “3deg 
6FI : : * PT 6hT : ZL6I ‘TE ynsny 
O9T : > LST Shr : ZL6I ‘8z Wnsny 
OST : : > IST Ost : ZL6L ‘bZ ysnsny 
Tel : : > 9PT Ter : ZL6I ‘LI ysnany 
vol : : > ShT pSI : ZL6I ‘g ysn3ny 
OST : : > st Ost : ZL6I ‘b Jsnsny 
Shr : : > OST Shr : ZL6I ‘€ nny 
Ist : : > LOT IeT : ZL6I ‘IT ysn3ny 
99IT : : :. PPL est : ZL6l ‘Te Aine 
OST : : > Sbr OST : ZL61 ‘8z Aine 
cst : : > Gbl Zor: ZL6I ‘Oz Aine 
pst : : > Q&T Tvl : ZL6I ‘LI Ajne 
scI : : > OFT OST : ZL61 ‘eI Aine 
09I : : > O81 ost : ZL6I ‘IT Aine 
pSI : : > OFT rst : ZL6l ‘Zz eunr 
brI : = — = 9ST PPI: ZL6I ‘g ounr 
2st : ee - >. 2st : ZL6I ‘9g ounr 

qyZn0g : PICs : gygnog : PI°S > gysn0g : pos > 4ysnog 
: (0100 “ON 34unN0908) > (09000 ‘ON 3unoI08) 
(OOT “ON JuUNnoD08) : SZury pue Zury : sJUSUIISeAUT 
syoBIjU0D : qunos08 esnoy : ye yuNno0I08 + MOI) 38 JUNODIB 
[870.L : SJUSUIISOAUT MOIH 94}: jequIIn ywWenjg 24} > jequIn ywenjg 34} 
oyUl peow|d syoBIqUOD 6: —COO4UT peoe|d speiyuoyn : oul peov|d 839813000 


Cite as 34 A.D. 60 


& 
oO 
< 
m 
oS 
Zz 
< 
= 
oO 
* 
& 
> 
& 
Q 
° 
= 
= 
° 
oO 





ae 
Sa 
rm 
i 
es 
> 
5° 


ZL6I “LI “AON 
ZL6I ‘LZ “PO 
ZL6I “SZ “PO 
ZL6I ‘FZ 920 
ZL6I “EZ “PO 





66 COMMODITY EXCHANGE ACT 
Cite as 34. A.D. 60 


(8) On the dates listed below respondent Gimbel owned or 
controlled 25 contracts in a single shell egg future and was 
thereby required to file series 503 report forms, albeit, during this 
period Mr. Gimbel failed to file such reports. 


Dates That Respondent Gimbel Failed 
To File a 503 Report 


December 5, 1969 
June 23, 1972 
July 6, 1972 

July 10, 1972 
July 11, 1972 
August 7, 1972 
August 8, 1972 
August 9, 1972 
August 14, 1972 
August 15, 1972 
August 16, 1972 
September 1, 1972 
November 17, 1972 


(9) On the dates listed below respondent Gimbel owned or 
controlled 25 contracts in a single shell egg future and was 
thereby required to file series 503 report forms. On these dates 
respondent Gimbel filed such reports but such reports were false 


and inaccurate. 


Dates That Stuart Gimbel Filed A 
False or Inaccurate 503 Report 


January 14, 1970 
January 15, 1970 
January 16, 1970 
January 23, 1970 
January 26, 1970 
January 28, 1970 
January 29, 1970 
March 17, 1970 
March 18, 1970 
March 19, 1970 
June 9, 1972 
June 14, 1972 
June 15, 1972 
June 16, 1972 
July 18, 1972 
August 10, 1972 
August 11, 1972 


(10) At all times material herein, respondent Grow In- 
vestments, aided and abetted respondent Gimbel in such 
violations, as alleged above, by allowing him to attempt to 
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conceal certain of the trades in question in the partnership house 
account and in the Jeffrey Greengoss account, which was carried 
by respondent Grow Investments. 


CONCLUSIONS 


By reason of the facts described above respondent Gimbel 
wilfully violated sections 4a, 4g, 4i and 6(b) of the Act (7 U.S.C. 
§§ 6a, 6g, 6i and 9) and sections 15.01, 15.02, 15.08, 18.00, 18.01 
and 18.03 of the regulations thereunder (17 CFR §§ 15.01, 15.02, 
15.03, 18.00, 18.01 and 18.03) and respondent Grow Investments 
by aiding and abetting respondent Gimbel in such violations is 
responsible for such violations as a principal under section 13 of 
the Act (7 U.S.C. § 13c). 


ORDER 


1. Effective upon the date of service of this order the re- 
spondents, Stuart Gimbel and Grow Investments, shall cease and 
desist from (1) exceeding the speculative trading or position limits 
fixed by the Orders of the Commodity Exchange Commission, (2) 
wilfully making any false or misleading statements of a material 
fact in any report filed under the Commodity Exchange Act, and 
(3) failing to file any report which is due under the Commodity 
Exchange Act. 

2. Effective upon the twentieth day after the date of entry of 
this order: 

(a) The registration of respondent Stuart Gimbel as floor 
broker is hereby revoked, and 

(b) Respondent Stuart Gimbel is prohibited from trading on 
or subject to the rules of any contract market for a period of one 
year, and all contract markets shall refuse all trading privileges to 
respondent Gimbel during this period. Such prohibition and 
refusal shall apply to all such trading done and positions held 
directly by the respondent, Stuart Gimbel, either for his own 
account or as the agent or representative of any other person or 
firm, and also to all such trading done through, and to all 
positions held indirectly by persons or firms owned wholly or in 
substantial amount by said respondent, or in any way subject to 
his discretion or control, wholly or substantially. 

3. Effective upon the twentieth day after the date of entry of 
this order: 

(a) The registration of respondent Grow Investments as 
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futures commission merchant is hereby suspended for a period of 
six (6) months, and 

(b) Respondent Grow Investments is prohibited from 
trading on or subject to the rules of any contract market for a 
period of six (6) months, and all contract markets shall refuse all 
trading privileges to respondent Grow Investments during this 
period. Such prohibition and refusal shall apply to all such 
trading done and positions held directly by the respondent Grow 
Investments, either for its account or as the agent or represen- 
tative of any other person or firm, and also to all such trading 
done through, and to all positions held indirectly by persons or 
firms owned wholly or in substantial amount by said respondent, 
or in any way, subject to its discretion or control, wholly or 
substantially. 

4. The prohibition from trading and suspension of registration 
set forth in paragraph 3 above shall not become effective unless 
respondent Grow Investments shall have violated the Commodity 
Exchange Act or the regulations issued thereunder within one 
year from the date of issuance of this Order by reason of facts 
other than those constituting the basis for the charges brought in 
this proceeding. In the event such subsequent violation should be 
found to have occurred after complaint and notice of hearing in 
accordance with the Act and the regulations thereunder a sup- 
plemental Order may be issued in this proceeding, without further 
notice, making effective the prohibition and suspension set forth 
in paragraph 3 above. Such Order shall be in addition to any 
sanction which may be imposed as a result of such subsequent 
violation. 

A copy of this Decision and Order shall be served on each of the 
respondents and on each contract market. 





LIST OF DECISIONS REPORTED 
JANUARY 1975 
AGRICULTURE DECISIONS 


Horse Protection Act 


Lowman, Frances SHOEMAKER. HPA Docket No. 8. Con- 
sent order — Sanction 


(No. 16,213) 


In re Frances SHOEMAKER LowMAN. HPA Docket No. 8. Decided 
December 30, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against her for 
violation of the Act and regulations in the soring of forelegs of a horse, 
which act constitutes cruel and inhumane treatment of the animal. Respond- 
ent is assessed a civil penalty of $500.00. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 
et seq.), instituted by a complaint filed on June 11, 1974, by the 


Administrator of the Animal and Plant Health Inspection Serv- 
ice, United States Department of Agriculture, charging that 
respondent has violated the Act and the regulations issued 
thereunder (9 CFR 11.1 et seq.). 

Respondent has filed an answer in which she admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 12.1 et seq.), and 
consents to the issuance of a specified order, containing findings 
of fact and conclusions, assessing a civil penalty of $500.00, based 
upon the allegations in the complaint, the order to become ef- 
fective on the day upon which service of the order is made on the 


respondent. Complainant has recommended that the order 
69 
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consented to by the respondent on December 2, 1974, be issued. 
FINDINGS OF FACT 


1. (a) Frances Shoemaker Lowman, hereinafter referred to as 
the respondent, is an individual residing at Route 4, Alpharetta, 
Georgia 30201. 

(b) Respondent, at all times material herein, was the trainer 
of, and had full custody and control over, a horse known as ‘‘Go 
Boy’s Jet’’, which horse was owned by Dr. L.A. Mosher, Roswell, 
Georgia. 

2. On or about August 27, 1972, respondent transported in 
commerce the horse known as “‘Go Boy’s Jet’’ from Georgia, to 
Shelbyville, Tennessee. Respondent entered for the purpose of 
showing and showed such horse in the Tennessee Walking Horse 
National Celebration, Shelbyville, Tennessee, on August 27, 
1972, while said horse was ‘‘sored”’, as defined in the Act and 
regulations. Said horse was ‘‘sored’”’ by means of a cruel or 
inhumane method or device which would reasonably be expected 
to result in physical pain to said horse when walking, trotting or 
otherwise moving, or physical distress or inflammation, and 
which did cause inflammation and sensitivity to the pastern area 
of both forelegs of said horse. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has violated section 4 of the Act (15 U.S.C. 1823) and 
section 11.2(a) of the regulations (9 CFR 11.2(a)). 

Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued , the order will be issued. 


ORDER 


Respondent is assessed a civil penalty of $500 which shall be 
payable by certified check or money order to the Treasurer of the 
United States and forwarded to Thomas E. Bundy, Office of the 
General Counsel, United States Department of Agriculture, 
Room 1207, South Building, Washington, D.C. 20250, within 
thirty (30) days from the date this order becomes effective. 

This order shall have the same force and effect as if entered 
after full hearing and shall become effective upon the date of the 
service of the order upon respondent. 





LIST OF DECISIONS REPORTED 


JANUARY 1975 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


Avams, Bitty T. P&S Docket No. 3067. Termination of 
suspension .... 


Crark County Livestock Auction, Inc. P&S Docket 
No. 4877. Dismissal of proceeding ........ 


Dawson, Georce. P&S Docket No. 5055. Consent order 
— Sanction.. 


Hooyer, Bruce A. P&S Docket No. 5047. Consent order 
— Sanction.. 


Russett, Greorce E. and J. T. Watiace. P&S Docket 
No. 4969. Consent order 


Russet, LEonArRD. P&S Docket No. 5050. Consent order 
— Sanction 


SmirH, Ronatp Bruce. P&S Docket No. 5065. Consent 
Cie = Ceagere See TSE SS ei cee noes ae 


Stewart, Troy D., d/b/a DaVita Meat Co., DaVita 
Meat Co., Inc. and Barpara E. Stewart. P&S 
Docket No. 4857. Accounts and records — incom- 
plete and incorrect — Insufficient funds checks — 
Failure to pay when due 


Wor.tp Wwe Meats, Inc. P&S Docket No. 4954. Consent 
order . 


(No, 16,214) 


In re Wortp Wine Meats, Inc. P&S Docket No. 4954. Decided 
January 3, 1975. 


Consent order 


Respondent has consented to the issuance of the cease and desist order herein 
against it for violations of the Act and regulations in the keeping of its 
accounts and records and in engaging in unfair and deceptive practices in 
payment to induce purchases of meat and meat food products as found 
herein. Respondent is ordered to cease and desist from such violations. 
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Dennis Strawderman, for complainant. 
Michael R. Munat, Denison, Iowa, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint and Notice of Hearing filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondent has violated 
the Act. 

Respondent has filed an Answer in which it admits the 
jurisdictional allegations of the Complaint and Notice of Hearing, 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the Rules of Practice (9 CFR 
202.1 et seg.) and consents to the issuance of a specified Order 
containing findings of fact and conclusions based upon the 
allegations of the Complaint and Notice of Hearing, the Order to 
become effective on the first day after service upon respondent. 
Complainant has recommended that the Cease and Desist Order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) World Wide Meats, Inc., hereinafter referred to as 
respondent, is a corporation with its office and principal place of 
business located in Denison, Iowa (Box 257). 

(b) Respondent is now, and at all times material herein was, 
engaged in the business of preparing meats for sale and shipment 
in commerce. 

(c) Respondent is now, and at all times material herein was, 
a packer within the meaning and subject to the provisions of the 
Act. 

2. Respondent, during the period of September, 1972 through 
June, 1973, was engaged in selling meat and meat food products 
in commerce to The Fleming Co., Inc., a wholesale food dealer. In 
connection with such operations, respondent, without the 
knowledge or consent of The Fleming Company made payments 
amounting to $622.95 to, or for the benefit of, employees of The 
Fleming Company who were engaged in conducting their em- 
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ployer’s meat and meat food product procurement operations, 
including the selection of suppliers. Said employees established a 
purported ‘“‘brokerage’”’ service named Mid-West Selection Service 
which charged a prescribed amount of money per hundred weight 
of beef purchased by said employees on behalf of their employer. 
Said money was paid by respondent as a “commission’’ for 
purported “‘brokerage’’ services rendered by said employees of 
The Fleming Company. Said payments were shown on respond- 
ent’s books and records as brokerage commissions, not- 
withstanding the fact that the Mid-West Selection Service per- 
formed no brokerage services for respondent in connection with 
respondent’s sales of meat. Such payments were rather made by 
respondent for the purpose and with the effect of inducing and 
influencing said employees to purchase meat and meat food 
products on behalf of their employer from respondent. 


CONCLUSIONS 


By reason of the facts alleged, in paragraph 2 herein, respond- 
ent has engaged in and used an unfair and deceptive practice 
in commerce, in violation of section 202(a), 202(b) and 202(e) of 
the Act (7 U.S.C. § 192(a) (b) and (e)). 

Inasmuch as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent, World Wide Meats, Inc, its successors and 
assigns and its officers, directors, agents and employees, directly 
or through any corporate or other device in or in connection with 
the sale and distribution in commerce of meats or meat food 
products, shall cease and desist from directly or indirectly: 

(1) entering into, continuing, cooperating in, or carrying out 
any agreement, arrangement, or understanding with any officer, 
agent, or employee of any customer or prospective customer 
which involves the giving or offering by respondent of any money, 
or any gift of more than nominal value to or for the benefit of any 
such officer, agent, or employee of the customer or prospective 
customer based upon or related to the purchase of meats or meat 
food products by such custtmer or prospective customer from re- 
spondent; and 

(2) making or offering to make brokerage commission 
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payments to anyone unless brokerage services are actually 
rendered by the recipient of such commission. 

The Order shall become effective on the first day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,215) 


In re Georce E. Russett and J. T. Watiace. P&S Docket No. 
4969. Decided January 7, 1975. 


Consent order 


Respondents have consented to the issuance of the cease and desist order herein 
against them for violations of the Act and regulations in connection with 
the maintenance of their accounts and records, failure to remit net proceeds, 
improper practices as found herein and in the maintenance and use of their 


custodial account. Respondents are ordered to cease and desist from such 
violations. 


Dennis L. Strawderman, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint filed on June 4, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging the respondents have wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 

Respondents have filed an amended Answer in which they 
admit the jurisdictional allegations of the Complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure under the Rules of Practice (9 CFR 202.1 et 
seq.) and consent to the issuance of a specified Order containing 
findings of fact and conclusions based upon the allegations of the 
Complaint and amended Answer, the Order to become effective on 
the sixth day after service upon respondents. Complainant has 
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recommended that the Cease and Desist Order consented to by 
the respondents be issued. Complainant has also recommended 
that respondents not be suspended as registrants under the Act 
because respondents have demonstrated that the deficit in their 
“Custodial Account for Shippers’ Proceeds’’ has been eliminated. 


FINDINGS OF FACT 


1. (a) George E. Russell and J. T. Wallace, hereinafter referred 
to as the respondents, are partners, d/b/a Valley Stock Yard, 
with their principal place of business located at Decatur, 
Alabama. 

(b) Respondents are and at all times material herein were: 

(1) Engaged in the business of conducting and operating 
the Valley Stock Yard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 

(2) Engaged in the business of buying and selling livestock 
on a commission basis at the stockyard, and buying and selling 
livestock in commerce for their own account; and 

(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 

2. Respondents, during the period from June 30, 1972 
through August 31, 1972, failed to maintain and properly use 
their “Custodial Account for Shippers’ Proceeds” thereby en- 
dangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock in that: 

(a) As of June 30, 1973, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ 
Proceeds” in the amount of $148,905.96 and had to offset said 
checks, cash in said account in the amount of $17,896.52, deposits 
in transit amounting to $57,520.96 and current proceeds 
receivable amounting to $50,045.84 thereby resulting in a 
deficiency in the amount of $23,442.64 in funds available to pay 
shippers their proceeds; 

(b) As of August 31, 1973, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ 
Proceeds”’ in the amount of $207,393.36 and had to offset checks 
cash in said account in the amount of $4,528.40, deposits in 
transit in the amount of $42,749.53, and current proceeds 
receivable in the amount of $118,961.78, thereby resulting in a 
deficiency in the amount of $41,153.65 in funds available to pay 
shippers their proceeds; 
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(c) Such deficiencies were due in part to respondent’s failure 
to deposit in their ‘‘Custodial Account for Shippers’ Proceeds’’ 
within the time prescribed by the regulations an amount equal to 
the proceeds receiveable from sales of consigned livestock to 
themselves and to others. 

(d) Such deficiencies were also due in part to respondents’ 
issuance of checks drawn on their ‘Custodial Account for 
Shippers’ Proceeds’”’ for livestock which had not been consigned to 
respondents for sale on a commission basis . The following are two 
examples of this activity: 


Date of Check Custodial Account Amount of 
1973 Check No. Check 

August 9 9797 $ 1,885.70 

August 23 10245 2,036.47 


3. Respondents, at the stockyard, on or about the dates set 
forth below, permitted J.T. Wallace, the auctioneer and one of the 
partners in Valley Stock Yard as well as one of the partners in 
Wallace Stockyard, Ashville, Alabama, to purchase for Wallace 
Stockyards, livestock consigned to respondents for sale on a 
commission basis: 


Date No. of 

1973 Head Amount 
June 14 7 $ 1,878.62 
June 21 13 2,307.05 
June 28 2 383.40 
July 19 7 1,374.45 
July 27 3 648 .95 
August 2 30 6,733.94 
August 9 45 9,702.80 
August 16 14 3,428.80 
August 23 17 4,248.46 
August 30 27 5,063.80 


4. Respondent, in connection with their operations as a market 
agency in commerce, purchased livestock which had been con- 
signed to them for sale on a commission basis and resold the 
livestock on the same day and in the same lot at increased prices 
and failed to remit the gain on the resale to the owners as follows: 


Date No. of Tag Gain on 
1973 Consignor Head No. Resale 
June 7 Dr. Wilson 1 651 $ 5.70 
June 14 Gerald Aaron 324 17.00 
June 14 Lonnie Taylor 397 8.82 
June 14 C. J. Tanner 721 3.75 
June 21 John B. Sewell 268 22.95 
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No. of Tag Gain on 


Date Consignu: H 
d Ni Resale 
June 21 Buster Thornton . 6 3.70 


Aug. Doyle Cagle 1 8.00 
Aug. Mrs. Howard Ledlow 431 6.80 
Aug. Calvin Brewer 047 11.80 
Aug. Oliver Townson 546 1.55 
Aug. Lewis Henderson 1390 22.82 
Aug. Z & F Moore 955 5.20 
Aug. Nelson Horator 1218 15.42 
Aug. Edith Horator 1311 40.07 
Aug. George Johnston 393 2.50 
Aug. Gerald Aaron 1 160 8.30 


5. Respondents, during the month of August 1973, in con- 
nection with the weighing of livestock sold on a weight basis, 
issued scale tickets which failed to show the date of the weighing, 
the number of the scale or other information identifying the scale 
upon which the weighing was performed, the name of the buyer 
and the name of the consignor, or understandable abbreviations of 
said names, the kind of livestock sold, and the name or initials of 
the person who weighed the livestock. 


— ees 


Be w2ceeveoeeoe” 
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6. Respondents, at the stockyard, on or about the dates and in 
the transactions set forth below, in accounting to consignors for 
the sale of their livestock, failed to transmit or deliver to said 
consignors full, true and correct accounts of such sales in that 
respondents issued accounts of sale which did not show the names 
of the purchasers of their livestock, copies of which, incomplete 
and incorrect accounts of sale, were further made a part of 
respondents’ accounts and records: 

Designation 
Used for 
Date of No. of Buyer On 
Sale Consignor Head Accounting 
1973 

Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 


Ill 
Marion 
Tl 
Ill 
Marion 


Doyle Cagle 


Bill Collier 


Aldred White 
Bill Collier 

W. M. Gabble 
Maurice Graham 
Lewis L. Walker 
J. Davis 

Wesley Turner 
Hubert Dotson 
G.D. Johnson 
Bill Rhodes 


—- OOOO ONNNNNN WN DW LH 
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Designation 
Date of Used for 
Sale Buyer On 
1973 Consignor Accounting 
Aug. 16 5 ns Ill 
Aug. Loasier & Blythe 
Aug. T & J Cattle Co. 
Aug. T & J Cattle Co. 
Aug. Gerald Aaron 
Aug. r e 
Aug. J.O. Long 
Aug. I. S. Roberson 
Aug. I. S. Roberson 
Aug. Terry Hall Ill 
Aug. J.B. Bond J&I5 


7. Respondents, during the period from on or about June 1, 
1972, through August 31, 1973, in connection with their market 
agency and dealer operations failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in their business in that respondents, during said period, 
failed to: 


(a) Maintain records showing how all amounts paid for 
meals were determined and for whom each meal was purchased. 

(b) Establish and maintain a separate journal account for 
livestock purchased on a market support basis. 

(c) Establish and maintain a separate journal account for 
livestock purchased and sold on a dealer basis. 


_ 


B&E 
B&E 
B&E 
Marion 
Marion 
M&M 
LBL 
LBL 


ee oe ee ee 


— 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, respond- 
ents have willfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and sections 201.40, 201.41 and 201.42 of 
the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts alleged in paragraph 3 herein, respond- 
ents have willfully violated sections 307 and 312(a) of the Act, 
supra, and section 201.57(a) of the regulations (9 CFR 201.57(a)). 


By reason of the facts alleged in paragraph 4 herein, respond- 
ents have willfully violated sections 307 and 312(a) of the Act, 
supra, and section 201.59 of the regulations (9 CFR 201.59). 


By reason of the facts alleged in paragraph 5 herein, respond- 
ents have willfully violated section 307, 312(a) and 401 of the Act 
(7 U.S.C. 208, 213(a) and 221) and section 201.49 of the 
regulations (9 CFR 201.49). 
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By reason of the facts alleged in paragraph 6 herein, respond- 
ents have willfully violated sections 307, 312(a) and 401 of the 
Act, supra, and section 201.43 of the regulations (9 CFR 201.43). 


By reason of the facts alleged in paragraph 7 herein, respond- 
ents have willfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondents have consented to the issuance of 
the Order set forth below and complainant has recommended that 
such Order by issued, the Order will be issued. 


ORDER 


Respondents, George E. Russell and J. T. Wallace, in- 
dividually or as partners, and their agents and employees, 
directly or through any corporate or other device, shall cease and 
desist from: 


1. Using funds received as proceeds from the sale of livestock, 
in commerce, on a commission basis for purposes of their own and 
purposes other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers’; 

2. Failing to deposit in the ‘‘Custodial Account for Shippers’ 
Proceeds’’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 

3. Failing to otherwise maintain the “Custodial Account for 
Shippers’ Proceeds” in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); 

4. Purchasing livestock out of consignments for resale for their 
own speculative accounts or for the account of any other firm in 
which Respondents have an ownership interest; 

5. Failing to remit to the consignors the increase obtained on 
the resale of consigned livestock where Respondents have pur- 
chased livestock from consignments and have resold said 
livestock in one lot on the same day at a higher price than that 
original remitted to the owner; 

6. Issuing scale tickets for livestock sold on a weight basis 
which fail to show (1) the date of the weighing; (2) the number of 
the scale or other information identifying the scale upon which the 
weighing was performed; (3) name of the buyer; (4) name of the 
consignor; (5) the kind of livestock sold; and (6) the name or 
initials of the person who weighed the livestock; 

7. Issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock. 

Respondents shall keep accounts, records and memoranda 
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which fully and correctly disclose all transactions involved in their 
busines under the Act as a market agency and dealer subject to 
the Act including but not limited to: 

(a) Records showing how all amounts paid for meals are 
determined and for whom each meal was purchased; 

(b) A separate journal of livestock purchased in support of 
the market; 

(c) A separate journal record of livestock purchased and 
sold on a dealer basis. 


The Order shall become effective on the sixth day after service 
thereof upon respondents. Copies hereof shall be served upon the 
parties. 


(No. 16,216) 


In re Bruce A. Hoover. P&S Docket No. 5047. Decided January 
8, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in failing to meet the financial require- 
ments thereof, issuing insufficient funds checks in purported payment for 
livestock purchased and received in commerce, and failing to pay promptly 
and in full for such livestock. Respondent is ordered to cease and desist from 
such violations and is suspended as a registrant under the Act for 30 days, 
and thereafter until no longer insolvent. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 
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Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Bruce A. Hooyer, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located at 
Sioux Center, Iowa. 


(b) Respondent, at all times material herein, was (1) 
engaged in the business of buying and selling livestock in com- 
merce for his own account; and (2) registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of July 26, 1974, 
exceeded his current assets. As of said date, respondent had 


current liabilities totaling $76,964.73 and current assets totaling 
$2,116.50 resulting in an excess of current liabilities over current 
assets of $74,848.23. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 

No. of 
Date of Date of Head & Amount of Purchased at or 
Purchase Check Species Check From 
6-22-74 6-30-74 7 70Cattle $15,547.73 Producers Livestock 
Marketing Association 
North Salt Lake, Utah 
6-22-74 6-30-74 125 Cattle 30,921.72 Producers Livestock 
Marketing Association 
North Salt Lake, Utah 
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4. (a) Respondent, in connection with his operations as a 
dealer, on or about the date and in the transaction set forth below, 
as well as in the transactions set forth in finding of fact 3 above, 
purchased livestock in commerce and failed to pay, when due, the 
full amount of the purchase price of such livestock. 


Approximate No. of 
Date of Head & 
Purchase Species Amount Purchased From 
7-17-74 157 Cattle $28,652.78 Producers Livestock Marketing 
Association, 
North Salt Lake, Utah 


(b) As of July 26, 1974, there remained unpaid by the 
respondent a total of $75,122.23 for the livestock set forth in 
finding of fact 3 and 4(a) above. 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in his busimess as a 
dealer under the Act in that respondent failed to keep and 
maintain (1) a general ledger of accounts showing assets, 
liabilities, and net worth; (2) a cash receipts and disbursements 
journal; (3) a complete record of checks issued; and (4) monthly 
reconciliations of his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in findings of fact 3 and 4 herein, 
respondent has wilfully violated section 312(a) of the Act, (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in finding of fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.46 of the regulations (9 CFR 201.46). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 
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ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


lL. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business subject to the Act including (1) a general ledger of ac- 
counts showing assets, liabilities, and net worth; (2) a cash 
receipts and disbursements journal; (3) a complete record of 
checks issued; and (4) monthly reconciliations of his bank 
accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent has 


demonstrated that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension, after 
the expiration of the 30 day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,217) 


In re Troy D. Stewart, d/b/a Davita Meat Co., Davita Meat 
Co., Inc. and BarsBara E. Stewart. P&S Docket No. 4857. 
Decided January 15, 1975. 


Accounts and records — incomplete and incorrect — Insufficient funds checks 
— Failure to pay when due 


Where respondents violated the Act and regulations in connection with the keep- 
ing of their accounts and records, the issuance of insufficient funds checks 
and failure to pay when due as found herein, respondents are ordered to 
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cease and desist from such violations. 


John E. Ford, for complainant. 
Respondent Troy D. Stewart pro se. 
Edward L. Williams, Whiteville, N.C., for respondents 
Barbara E. Stewart and DaVita Meat Co. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on September 20, 1973 by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges that respond- 
ents violated sections 202(a) and 401 of the Act (7 U.S.C. 192(a), 
221) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondents by the 
Hearing Clerk by certified mail. Respondents were informed in the 
letter of service that an answer should be filed within 20 days, and 
that failure to answer denying the allegations in the complaint 
and requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. 


On April 12, 1974 the complainant herein moved for a Proposed 
Decision. On May 9, 1974 the respondents filed an answer and 
objection to the Motion for Proposed Decision. Thereafter on June 
7, 1974 the Administrative Law Judge issued a ruling on respond- 
ents’ answer and objection to the Motion for a Proposed Decision 
wherein the respondents were granted 10 days from the receipt of 
the ruling within which to answer or otherwise plead to the 
allegations of the complaint. Respondents have filed nothing. 
Accordingly, the complainant’s Motion of April 12, 1974 for a 
Proposed Decision is granted. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondents’ failure to file an answer within the 
20 days, or within the granted extension of time, are adopted and 
set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 
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FINDINGS OF FACT 


1. (a) Troy D. Stewart, d/b/a Davita Meat Company, 
hereinafter referred to as the respondent Troy Stewart, is an 
individual whose principal place of business is located at Route 3, 
Whiteville, North Carolina 28472. 


(b) Davita Meat Company Incorporated, hereinafter 
referred to as the respondent corporation, is a corporation with its 
principal place of business located at P.O. Box 187, Whiteville, 
North Carolina 28472. 


(c) Barbara E. Stewart, hereinafter referred to as the 
respondent Barbara Stewart, is an individual whose principal 
place of business is located at P.O. Box 187, Whiteville, North 
Carolina 28472. 


2. Respondents were at all times material herein ‘‘packers’’ 
engaged in the business of buying livestock, in commerce, for 
slaughter purposes, within the meaning of such term as defined in 
the Act. 


3. Respondent Troy Stewart, in connection with his operations 
as a packer in commerce, on or about the dates and in the trans- 
actions set forth below, purchased livestock for slaughter and 


failed to pay, when due, the full purchase price of such livestock. 


Date of No. of Purchase 

Purchase Head Price Purchased at or From 

12/4/72 157 $15,730.70 Union County L/S Auc., Inc. 
Mineral Springs, N.C. 

12/8/72 51 12,833.17 Carolina Stock Yards Co. 
Siler City, N.C. 

12/11/72 192 16,335.60 Union County L/S Auc., Inc. 
Mineral Springs, N.C. 


4. Corporate respondent, and respondent Barbara Stewart, in 
connection with their operations as packers in commerce, on or 
about the dates and in the transactions set forth below, purchased 
livestock for slaughter and failed to pay, when due, the full 
purchase price of such livestock. 


Date of No. of Purchase 

Purchase Head Price Purchased at or From 

2/9/73 146 $9,916.42 Pates Stockyard, Inc. 
Pembroke, N.C. 

1/26/73 35 5,235.57 Union County L/S Auc., Inc. 
Mineral Springs, N.C. 


5. Corporate respondent, and respondent Barbara Stewart, in 
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connection with their operations as packers in commerce, on or 
about the dates set forth below, purchased livestock for slaughter 
and in purported payment therefore issued checks which were 
returned unpaid by the bank upon which they were drawn because 
respondents did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 


Purchase Price 
Date of Date of No. of & Amt. of 
Purchase Check Head Purchased at or From Check 
2/9/73 2/15/73 146 Pates Stockyard, Inc. $9,916.42 
Pembroke, N.C. 
2/26/73 2/26/73 35 Union Cty. L/S Auc., Inc. 5,235.57 
Mineral Springs, N.C. 


6. Corporate respondent, and respondent Barbara Stewart, in 
connection with their operations as packers in commerce, failed to 
keep accounts, records, and memoranda which fully and correctly 
disclosed all transactions involved in the corporation’s business in 
that they failed to keep: (a) a general ledger showing all assets, 
liability, income, expenses and net worth; (b) a complete and 
accurate record of all accounts payable; (c) a complete and 
accurate record of the inventory; and (d) bank account 
reconciliations. 


CONCLUSIONS 


By reason of the facts set forth herein, respondents have 
violated sections 202(a) and 401 of the Act (7 U.S.C. 192(a), 221) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


1. Respondent Troy D. Stewart shall cease and desist from 
failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


2. Respondent Davita Meat Company, Inc., its officers, 
directors, agents, and employees, directly or through any cor- 
porate or other device, in connection with its operations as a 
packer; and respondent Barbara E. Stewart, as an individual, or 
as an officer, director, agent, or employee of Davita Meat 
Company, Inc., directly or through any corporate or other device, 
in connection with her operations as a packer, shall cease and 
desist from: 

(a) issuing checks or drafts in purported payment for 





CLARK CO. LIVESTOCK AUCTION 87 
Cite as 34 A.D. 87 


livestock purchased in commerce without having and maintaining 
sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks or drafts when presented for 
payment; 


(b) failing to pay, when due, the full purchase price of 
livestock purchased in commerce; and 


(c) failing to keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its 
business as a packer under the Act, including among other things: 
(1) a general ledger showing all assets, liabilities, income, ex- 
penses and net worth; (2) a complete and accurate written record 
of all accounts payable; (3) a complete and accurate inventory; 
and (4) reconcile the bank accounts at least monthly. 


This order shall be effective from the first day after the Decision 
and Order become final.* Copies hereof should be served upon the 
parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 16,218) 


In re Crank County Livestock Auction, Inc. P&S Docket No. 
4877. Decided January 17, 1975. 


Order dismissing proceeding 


This order is issued in accordance with the facts set forth herein. 


Thomas C. Heinz, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


*The Decision and Order became final January 15, 1975. — Ed. 
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Complainant’s Motion to Dismiss the _ above-entitled 
proceeding as moot is hereby GRANTED. 


(No. 16,219) 


In re Georce Dawson. P&S Docket No. 5055. Decided January 
22, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violation of the Act and regulations in failing to comply with the bonding 
requirements thereof. Respondent is suspended as a registrant under the 
Act until he is in full compliance with the bonding requirements thereof. 


Thomas C. Heinz, for complainant. 
Barkley & Catcher, Taylor, TX., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


This case was assigned to Administrative Law Judge Dorothea 
A. Baker. 
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FINDINGS OF FACT 
I 


(a) George Dawson, hereinafter referred to as the respondent, 
is an individual whose address is c/o Union Stock Yards, 1323 
West Locust, Springfield, Missouri 65803. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock 
in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


II 


The surety bond under which respondent was being cleared to 
secure the performance of his livestock obligations under the Act 
was terminated on June 30, 1974. Respondent was advised on or 
about June 21, 1974, that if he continued his livestock operations 
after June 30, 1974, without bond coverage or its equivalent as 
required under the Act and the regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Not- 


withstanding such notice, respondent has engaged in the business 
of a dealer, buying and selling livestock in commerce for his own 
account, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and regulations. 


CONCLUSIONS 


By reason of the facts stated in paragraph II herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 


ORDER 


Respondent shall cease and desist from engaging in any 
business in commerce in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended, and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
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complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such 
requirements, a supplemental order will be issued in this 
proceeding terminating this suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 16,220) 


In re LEonarp Russet. P&S Docket No. 5050. Decided January 
23, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in the issuance of insufficient funds 
checks, failure to make funds available to pay drafts and failure to pay when 
due as found herein. Respondent is suspended as a registrant under the Act 
for 30 days and thereafter until no longer insolvent. 


Thomas Heinz, for complainant. 
David H. Anderson, Frankfort, Ky., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
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the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Leonard Russell, d/b/a Russell Cattle Company, 
hereinafter referred to as the respondent, is an individual whose 
address is Home, Kansas 66438. 


(b) Respondent, at all times material herein, was: 


(1) engaged in the business of buying and selling 
livestock in commerce for his own account, and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of June 26, 1974, 
exceeded his current assets. As of said date, respondent had 
current liabilities totaling $361,179.44 and current assets totaling 
$69,248.90, resulting in an excess of current liabilities over 
current assets of $291,930.54. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, in connection with his operations under the 
Act, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


No. of Head Amount of 
Date of Check & Species Check Purchased At or From 
Undated 84 cattle $ 36,187.32 John Hansen 
(May 1974) Papillion, Nebraska 
May 9, 1974 26 cattle 8,210.49 John Hansen 
Papillion, Nebraska 
May 16, 1974 39 cattle 12,691.92 D & H Cattle Co. 
Nelson, Nebraska 


4. Respondent, in connection with his operations under the 
Act, on or about the dates and in the transactions set forth below, 
failed to make funds available to pay drafts issued or authorized 
to be issued in purported payment for livestock purchased in 
commerce. 
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Date of No. of Head 
Purchese and Species Amount Purchased At or From 


May 11, 1974 6 cattle $ 1,541.14 Hansen Livestock Auction 
Concordia, Kansas 

May 13, 1974 18 cattle 3,472.15 Belleville Livestock 
Commission Co. 
Belleville, Kansas 

May 11, 1974 55 cattle 14,685.03 Rumery Cattle Co. 
Nelson, Nebraska 


5. (a) Respondent, in connection with his operations under the 
Act, on or about the dates and in the transactions set forth in 
Findings of Fact 3 and 4 above, as well as in the transactions set 
forth below, purchased livestock in commerce and failed to pay, 
when due, the full amount of the purchase price for such livestock. 


Date of No. of Head 

Purchase and Species Amount Purchased At or From 

May 4, 1974 71 cattle $ 15,954.23 Tecumseh Livestock Market 
Tecumseh, Nebraska 

May 11, 1974 7 cattle 2,097.93 Tecumseh Livestock Market 
Tecumseh, Nebraska 

April 19, 1974 29 cattle 8,550.66 Avoca Auction Company 
Avoca, Iowa 


(b) As of June 26, 1974, there remained unpaid by the 
respondent a total of $103,390.87 for the livestock set forth above 
in Findings of Fact 3, 4 and 5. 


CONCLUSIONS 


By reason of the facts stated in Finding of Fact 2 herein 
respondent's financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts stated in Findings of Fact 3, 4, and 5 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


ORDER 


Respondent shall cease and desist from: 


1. operating as a market agency or dealer while his current 
liabilities exceed his current assets; 


2. issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
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deposit in the bank upon which they are drawn to pay such 
checks; 


3. failing to make funds available to pay drafts issued or 
authorized to be issued in purported payment for livestock 
purchased in commerce; and 


4. failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension, after the expiration of 
the 30 day period. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 16,221) 


In re Ronatp Bruce Smitw. P&S Docket No. 5065. Decided 
January 30, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in failing to comply with the bonding re- 
quirements of the Act. Respondent is suspended as a registrant under the 
Act until he is in full compliance with the bonding requirements thereof. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
Complaint filed on December 10, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 
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Department of Agriculture, charging that respondent has 
willfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Ronald Bruce Smith, hereinafter referred to as the 
respondent, is an individual, doing business as Mountain View 
Livestock Auction, with his principal place of business located at 
Highway 66 West, Mountain View, Arkansas 72560. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Mountain View Livestock Auction stockyard, Mountain 
View, Arkansas 72560, posted under and subject to the provisions 
of the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his market agency obligations under the Act was 
terminated on October 19, 1974. Respondent was notified by 
certified letter dated September 19, 1974, delivered to him on 
September 23, 1974, that if he continued his livestock operations 
after October 19, 1974, without bond coverage as required under 
the Act and the regulations, he would be in violation of section 
312(a) of the Act and sections 201.29 and 201.30 of the regulations 
issued thereunder. Notwithstanding such notice, respondent has 
continued to engage in the business of a market agency selling 
livestock in commerce on a commission basis, without filing and 
maintaining a reasonable bond or its equivalent as required under 
the Act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements of the Act and the 
regulations. When respondent has complied with such 
requirements, a supplemental order will be issued in this 
proceeding terminating this suspension. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


TERMINATION OF SUSPENSION 


(No. 16,222) 


In re Buty T. Avams. P&S Docket No. 3067. In supplemental 
order issued January 8, 1975, by Donald A. Campbell, 
Judicial Officer. 





LIST OF DECISIONS REPORTED 
JANUARY 1975 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


Apvams Fruit & Importina Co. v. A. P.& P. Grape Com- 
pany. PACA Docket No. 2-3334. Order _— 
prior order. : 


A.ttep Foop Broxkers,a/t/a FLoripa Citrus Sates Co. v. 
Purity Foop Co., Inc. PACA Docket No. 2-3568. 
Default . 


American Brokers, Inc. PACA Docket No. 2-3516. 
Failure to account truly and correctly and to remit 
collected purchase prices to shippers — Wilful, 
flagrant and repeated violations — Publication of 
facts. 


AnTHONY Farms, Inc. v. Foop Fair Stores, Inc. PACA 
Docket No. 2-3283. F.o.b. transaction — Arrival 
after normal delivery time — Suitable shipping con- 
dition warranty not applicable — Failure to make 
good delivery claim unsustained — Reparation ............... 


AnTHONY Farms, Inc. v. Foop Fair Stores, Inc. PACA 
Docket No. 2-3283. Stay Order — need issuance 


of further order 


B & L Propuce or Arizona, Inc. v. E & S Propuce Dist. 
PACA Docket No. 2-3562. Default 


Baer Brortuers, Inc. v. Pinto Farmers Market. PACA 
Docket No. 2-3589. Default . 


Bruce Cuurcn, Inc. v. Irsco, Inc. PACA Docket No. 
2-3574. Default 


CaraiL, Curtis W., d/b/a Carci Propuce Company uv. 
Micuaet A. Wattace,d/b/a Watvace Propuce Com- 
PANYand Oren Ray Haiti. PACA Docket No. 2-3591. 
Default 


Commopity MarketTinc Company v. R & L Propuce Co. 
PACA Docket No. 2-3563. Default . 


DatLey AnD Sons v. Cuer Francisco, Inc. PACA Docket 
No. 2-3436. Contract — prerequisite to — Evidence 
— sales memo presenting conditional contract — 
Sample shipment of frozen blueberries — failure to 
approve in good faith — Dismissal 





AGRICULTURE DECISIONS 


Perishable Agri. Commodities Act, 1930 — Cont. 


F. H. Hocue Propuce Company v. Irsco, Inc. PACA 
Docket No. 2-3535. Order of default . 


G & S Propuce Company, Inc. v. M & S Disrrisutine 
Company. PACA Docket No. 2-3391. Rejection at 
contract destination — lettuce — Good delivery 
standards — Burden of proof — failure to sustain by 
complainant — Rejection with reasonable cause — 
Dismissal 


GeorGIA VEGETABLE Co., Inc. v. MicHaEL A. WALLACE, 
d/b/a Wattace Propuce Companyand/or Oren Ray 
Hatt, d/b/a Watiace Propuce Company. PACA 
Docket No. 2-3566. Default ............ 


Gotp, WititiaM Henry v. Larry Howarp Piotr. PACA 
Docket No. 2-3571. Default 


GREEN VALLEY Propuce Co-Op v. GRAND PRAIRIE PRODUCE 
BrokeErAGE, Inc. PACA Docket No. 2-3590. Default ........... 


GrirFrin & Branp or McALLEN, INc. v. Tony’s Propuce 
Inc. PACA Docket No. 2-3572. Default . 


Grirrin & Branp or McALLEN, Inc. v. Jonn P. MILLER 
WHOLESALE Propuce. PACA Docket No. 2-3573. 
Default . 


Hatr Moon Fruit & Propuce Co. v. Maure Sott Com- 
pany. PACA Docket No. 2-3586. Default ..................+-- 


Huster BrokeracE Co. Inc. v. Pepper-Grasso, Inc. and 
JoHN Pepper Foops, Inc. PACA Docket No. 2-3557. 
Default 


J. Acevepo & Sons, et al and J. Acevepo & Sons, Inc. 
PACA Docket Nos. 2-2717 and 2-2889, Failure to 
pay promptly and in full — flagrant and repeated 
violations — Minority group contention — imma- 
teriality of — Sanction testimony — admissibility 
of — Sanction 


J. Acevepo & Sons, et al and J. Acevepo & Sons, Inc. 
PACA Docket Nos. 2-2717 and 2-2889. Stay order 
pending outcome of proceedings for judicial review ............ 


Jones Bros., Inc. v. MicHaEt A. Wattace, d/b/a WaAL- 
LACE Propuce Company and/or Oren Ray Hatt, 
d/b/a Wattace Propuce Company. PACA Docket 
No. 2-3565. Default 





AGRICULTURE DECISIONS 


Perishable Agri. Commodities Act, 1930 — Cont. 


Martori Bros. Distrisutors v. KLeman & Hocuser, 
Inc. PACA Docket No. 2-3559. Dismissal — on 
authorization of complainant shee 


MENDELSON-ZELLER Co., INc. v. Irsco, Inc. PACA Docket 
No. 2-3575. Default 


OakrFietp & Etspa Growers, Inc. v. Custom PAcKING, 
Lrp. PACA Docket No. 2-3588. Default 


PapEKEN, GeorcE F. and Naa M. Gassis, Co-partners 
d/b/a Royat Meton Company. PACA Docket No. 
2-3462. Failure to account truly and correctly and to 
remit net proceeds to shippers — Failure to pay 
agreed purchase prices promptly and in full — repeat- 
ed and flagrant violations — Sanction Sa pair 


Pato VERDE Farms, Inc. v. MicHaEL A. WALLACE, d/b/a 
WALLACE Propuce Company and/or Oren Ray HALL, 
d/b/a Watiace Propuce Company. PACA Docket 
No. 2-3564. Default 


PonpEROSA Growers AsSOCIATION, INC. v. NICKLAUS 
ENTERPRISES, INc. PACA Docket No. 2-3033. Dis- 
missal — settlement between parties 


SInALOA Propuce Co., Inc. v. GRAND PRAIRIE BROKERAGE 
Inc. PACA Docket No. 2-3454. Dismissal — settle- 
ment between parties 


Smitu Potato Co. v. Bert P. Castitte. PACA Docket No. 
2-3425. Order of default 


SoutHwest Propuce, Inc. PACA Docket No. 2-2997. 
Failure to pay promptly and in full — flagrant and 
repeated violations — Sanction 


SoutHwest Propuce, Inc. PACA Docket No. 2-2997 
Stay order pending outcome of proceedings for judi- 
cial review 


SuNDANCE Fruit Company v. WHOLESALE Suppty, INc. 
and/or Bonanza Distrisutors, Inc. PACA Docket 
No. 2-3369. Dismissal — on authorization of com- 
plainant 


SUNSHINE Propuce Company v. S1 S1 Fruit Distrisutors, 
Inc. PACA Docket No. 2-3149. F.o.b. transaction — 
Acceptance by failing to make effective rejection and 
by exercising control 





GEORGE F. PADEKEN 
Cite as 34 A.D. 99 


AGRICULTURE DECISIONS 


Perishable Agri. Commodities Act, 1930 — Cont. 


Contested amount of $218.00 involving brokerage 
services on three transactions 5 


Total amount.now due complainant — Reparation......... 


West Inpies Foop & Importina, Inc. v. P.A.O. Propuce 
Corporation. PACA Docket No. 2-3387. Contract 
price — concluded upon the evidence as invoice price 
of $14.00 per carton — Delivery — timely — Mer- 
chantability — failure to establish breach of warranty 
of — Reparation agitate 


WestsipE Propuce Co. v. WestTeRN Fruit & Canpy Co. 
PACA Docket No. 2-3570. Default 


Wricut’s Propuce, Inc. v. C & C Tomato & Propuce Co. 
PACA Docket No. 2-3569. Default 


Zo.tter Distriputinc Inc. v. Maure Sort Company. 
PACA Docket No. 2-3587. Default 


(No. 16,223) 


In re Georce F. Papeken and Naat M. Gassis, Co-partners d/b/a 
Royat Meton Company. PACA Docket No. 2-3462. Decided 
January 4, 1975. 


Failure to account truly and correctly and to remit net proceeds to shippers — 
Agreed purchase prices — failure to pay promptly and in full — repeated and 
flagrant violations — Sanction 


Where respondents wilfully, flagrantly and repeatedly violated the Act in failing 
to account truly and correctly and to remit net proceeds to shippers as 
found herein, and in failing to pay promptly and in full for perishable 
agricultural commodities purchased and received in commerce, respondents’ 
license as a registrant under the Act is revoked. 


Gregg E. Radetsky, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on August 27, 1974, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that respondents received on 
consignment five lots of melons, all being perishable agricultural 
commodities in interstate commerce, from a shipper, but failed to 
account truly and correctly and remit the net proceeds realized 
totaling $5,442.84. It also is alleged that respondents purchased, 
received, and accepted 17 lots of melons, all being perishable 
agricultural commodities in interstate commerce, from four 
sellers, but failed to make full payment promptly of the agreed 
purchase prices or adjusted purchase prices thereof to the sellers 
in the amount of $50,265.33. 


A copy of the Complaint was served upon respondent George F. 
Padeken on August 31, 1974 and upon respondent Nagi M. Gassis 
on August 29, 1974, which Complaint has not been answered. The 
time for filing an answer having run, and upon the motion of the 
Complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or 
hearing, pursuant to Section 47.30(c) of the Rutes of Practice (7 
CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Royal Melon Company, is a _ partnership 
composed of George F. Padeken and Nagi M. Gassis, whose last 
known mail addresses are: Mr. George F. Padeken, 441 Larch 
Avenue South, San Francisco, California 94080, and Mr. Nagi M. 
Gassis, 3016 Sherman Street, Pittsburg, California 94565. 


2. Pursuant to the licensing provisions of the Act, license No. 
730835 was issued to respondents on January 17, 1973, has been 
renewed, and next is subject to renewal on or before January 17, 
1975. This license was suspended automatically at the close of 
business on February 26, 1974, pursuant to section 7 of the Act (7 
U.S.C. 499g) when respondents failed to pay a reparation award 
issued against it in PACA Docket No. 2-3206 (33 A.D. 248). As of 
this date, this license remains suspended. 
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3. As set forth more fully in the Complaint, during the period 
of June and July, 1973, respondents received on consignment five 
lots of melons, all being perishable agricultural commodities, in 
interstate commerce, from a shipper, but failed to account truly 
and correctly and remit the net proceeds totaling $5,442.84. 


4. As set forth more fully in the Complaint, during June 1973, 
respondents purchased, received, and accepted 17 lots of melons 
all being perishable agricultural commodities in interstate 
commerce, from four sellers, but failed to make full payment 
promptly of the agreed purchase prices totaling $50,265.33. 


5. Three of the shippers and/or sellers listed in paragraphs 4 
and 5 of the Complaint filed formal reparation complaints against 
respondents. As a result, the Judicial Officer issued reparation 
awards against respondents as set forth below: 


PACA 
Seller Docket No. Date Issued Amount 

La Casita Farms, Inc. 2-3280 April 19, 1974 $27,833.54 
Rio Grande City, Texas (33 A.D. 614) 

July 15, 1974 

(33 A.D.) 
J. S. McManus Produce Co. 2-3272 March 27, 1974 § 5,850.00 
Weslaco, Texas (33 A.D. 473) 
Gerald E. Mann 2-3206 January 21, $16,392.03 
McAllen, Texas 1974 

(33 A.D. 248) 


*Order amending prior order. 


CONCLUSIONS 


Respondents’ failures to make full payment promptly with 
respect to the 22 transactions set forth in Findings of Fact Nos. 3 
and 4 and paragraphs 4 and 5 of the Complaint constitute wilful, © 
repeated, and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondents’ license is revoked. 


This Order shall become final on the 35th day after service 
hereof, unless appealed within 30 days to the Secretary as 
provided in the Rules of Practice applicable to these proceedings. 


This Order shall take effect on the 11th day after this Decision 
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becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,224) 


In re AMERICAN Brokers, Inc. PACA Docket No. 2-3516. Decided 
January 7, 1975. 


Failure to account truly and correctly — Failure to remit collected purchase 
prices to shippers — Wilful, flagrant and repeated violations — Publication 
of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing 
to account truly and correctly and failing to remit collected purchase prices 
to shippers in connection with 29 transactions as found herein, the facts and 
circumstances of such violations shall be published. 


Marshall Marcus for complainant. 
Samuel David Cheris, Denver, Colo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on October 12, 1974, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that during the period December 1973 
through March 1974, respondent negotiated the purchase and sale 
in interstate commerce of 27 lots of potatoes and two lots of 
onions, being perishable agricultural commodities, for five sellers; 
invoiced various buyers for the purchase prices of these 
vegetables; collected the purchase prices from the buyers but 
failed to account truly and correctly and remit to its principals the 
monies thus collected and due them, totaling $76,468.20. 


A copy of the Complaint was served upon respondent, and on 
November 18, 1974, respondent filed an answer, and an 
amendment thereto on November 25, 1974, in which it admitted 


*The Decision and Order became final January 4, 1975. — Ed. 
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allegations in paragraphs 1 through 4 of the Complaint, admitted 
paragraph 5 of the complaint to the extent that the violations of 
section 2 of the Act were repeated, admitted the jurisdiction of the 
Secretary in this matter, waived oral hearing, waived right of 
appeal, waived oral argument before the Secretary, waived the 
provisions of section 10 of the Act with respect to 10 days notice 
before an Order can take effect, waived the issuance of an Initial 
Decision by the Administrative Law Judge, and waived the 
provisions of section 47.37 of the Rules of Practice with respect to 
35 days after service before an order becomes final, and further 
consented to the issuance of a Final Order containing findings of 
fact and conclusions based upon the admitted allegations of the 
Complaint and requested that the Order become final upon 
issuance. Complainant has consented to the issuance of such an 
Order. 


FINDINGS OF FACT 


1. Respondent, American Brokers, Inc. is a Colorado 
corporation whose address is 100 Ivy Street, Denver, Colorado 
80220. 


2. Pursuant to the licensing provisions of the Act, license No. 


690022 was issued to respondent on July 5, 1968. This license had 
been renewed annually but terminated on July 5, 1974, when 
respondent failed to renew it. 


3. The Secretary has jurisdiction in this proceeding. 


4. As set forth fully in paragraph 3 of the Complaint, during 
the period December, 1973 through March, 1974, respondent 
negotiated the purchase and sale, in interstate commerce, of 27 
lots of potatoes and two lots of onions, being perishable 
agricultural commodities, for five sellers; invoiced various buyers 
for the purchase prices of these vegetables; collected the purchase 
prices from the buyers but failed to account truly and correctly 
and remit to its principals the monies thus collected and due 
them, totaling $76,468.20. 


5. Respondent has consented to the issuance of an Order 
containing findings of fact and conclusions based upon the 
admitted allegations of the complaint. 


CONCLUSIONS 


The acts of respondent in failing to account truly and correctly 
and to remit the collected purchase prices due to shippers with 





104 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 34 A.D. 104 


respect to the 29 transactions as set forth in paragraph 3 of the 
Complaint constitute repeated violations of section 2 of the Act (7 
U.S.C. 499b). 


Respondent has consented to the issuance of an Order finding 
that it committed repeated violations of section 2 of the Act (7 
U.S.C. 499b). Complainant has recommended and consented to 
the issuance of such an Order. An Order to that effect should be 
issued. 


ORDER 


A finding is made that respondent has committed repeated 
violations vf section 2 of the Act (7 U.S.C. 4996), and the facts 
and circumstances set forth above shall be published. 


This Decision and Order shall become final immediately upon 
its issuance. 


Copies hereof shall be served upon the parties. 


(No. 16,225) 


SUNSHINE Propuce Company v. S1 S1 Fruit Distrisutors, Inc. 
PACA Docket No. 2-3149. Decided January 10, 1975. 


F.o.b. transaction — Acceptance by failing to make effective rejection and by 
exercising control 


Where respondent accepted the two lots of lettuce in issue, respondent is liable 
to complainant for the full contract price thereof in the amount of $1,329.80. 


Contested amount of $218.00 involving brokerage services on three trans- 
actions 


Where respondent contested an amount of $218.00 claimed as part of its counter- 
claim of $960.90 of which complainant admitted it owed the amount of 
$42.50, but where an amount of $81.80 claimed by respondent on the second 
transaction did not arise therefrom, the amount owed by respondent on 
these transactions is $81.80. 


Total amount due complainant — reparation 


The total amount now due and owing complainant by respondent is $1,411.60 
for which reparation is awarded with interest. 
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John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 
Thomas R. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed on July 24, 1973, in which 
complainant sought reparation against respondent in the amount 
of $14,847.75 in connection with transactions involving eleven 
shipments of lettuce in interstate commerce. 


By letter filed on July 30, 1973, complainant notified the 
Department that payment of $1,648.30 had been received from 
respondent as full payment for two of the eleven transactions. 
Accordingly, complainant’s claim for reparation against respond- 
ent was reduced to $13,199.45 in connection with nine trans- 
actions. 


A copy of the formal complaint, as amended, and a copy of the 
Department’s report of investigation were served upon respond- 
ent. A copy of the report of investigation was also served upon 
complainant. Respondent filed an answer on September 11, 1973, 
admitting liability to complainant in the amount of $5,450.65, and 
denying any further liability to complainant. In addition, 
respondent alleged, as a counterclaim and set-off against the 
undisputed amount owed to complainant, that complainant had 
failed to pay respondent broker’s fees in the amount of $960.90 for 
certain transactions in which respondent acted as a broker for 
complainant. Accordingly, respondent reduced the undisputed 
amount by $960.90 and admitted $4,489.75 as the total due and 
owing complainant. 


On November 16, 1973, an order requiring payment of the 
undisputed amount was issued awarding reparation to 
complainant against respondent in the amount of $4,489.75. On 
November 26, 1973, the Department received notice that respond- 
ent satisfied in full the reparation awarded. 


On January 22, 1974, by telegram, complainant again amended 
its complaint reducing its claim against respondent to $1,329.80 
based upon amounts due in connection with two transactions 
involving shipments of lettuce in interstate commerce. In 
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addition, complainant admitted liability to respondent, on its 
counterclaim in the amount of $742.50, but denied liability to 
respondent for the remaining $218.40 in connection with three 
alleged brokerage transactions. Respondent had previously set- 
off the total amount of $960.90 against its admitted liability to 
complainant which was the basis for the reparation awarded 
complainant by the order of November 16, 1973. Accordingly, the 
complaint, as finally amended, alleges total reparation due 
complainant from respondent of $1,548.20. 


Although the amount originally claimed as reparation exceeded 
$3,000, the parties waived oral hearing. Accordingly, the 
shortened procedure provided in the rules of practice (7 CFR 
47.20) is applicable. Under this procedure the pleadings of the 
parties, being vertified, are considered evidence in the proceeding, 
as is the Department’s report of investigation. Complainant and 
respondent were both given an opportunity to file additional 
evidence by way of opening and answering statements, 
respectively, and did so. Complainant failed to file a reply to 
respondent’s answering statement and no briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Sunshine Produce Company, is a corporation 
whose address is P.O. Box 4806, Yuma, Arizona. 


2. Respondent, Si Si Fruit Distributors, Inc., is a corporation 
whose address is P.O. Box 4544, Kofa Station, Yuma, Arizona. 
At the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. Between January 12 and January 19, 9973, in the course of 
interstate commerce, complainant sold to respondent, by oral 
contract, two lots of iceberg lettuce, U.S. Grade unspecified. The 
first lot (hereinafter referred to as lot 1) consisted of 429 two and 
one-half dozen cartons, ‘‘Fat Head’”’ lettuce, invoice No. 4065 
showing terms of f.o.b. net, Yuma, Arizona, $2.40 per carton plus 
30 cents per carton cooling, total $1,158.30. This lot was held in 
cold storage by complainant for some period of time, beginning on 
or about January 12, 1973, prior to the date of shipment. The 
second lot (hereinafter referred to as lot 2) consisted of 70 two 
dozen cartons, ‘‘Sun T Sun”’ lettuce, invoice No. 4087 showing 
terms of f.o.b. net, Yuma, Arizona, $2.15 per carton plus 30 cents 
per carton cooling, total $171.50. 
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4. On or about January 19, 1973, pursuant to the foregoing oral 
contract and instructions from respondent, complainant shipped 
the 499 cartons of lettuce, lot 1 and lot 2, to G. I. Produce 
Company in Birmingham, Alabama, by truck, Texas license No. 
X 70694. 


5. The shipment of lettuce arrived in Birmingham, Alabama, 
on or about January 22, 1973, was accepted by respondent 
without complaint and was sold by G. I. Produce Company per 
respondent’s request. 


6. Federal inspection of the lettuce in lot 1 and lot 2 on January 
22, 1973, at 10:15 a.m., in Birmingham, yielded the following 
pertinent results: 

As to lot 1 — 


“Condition — 2 1/2 Doz. lot: Heads or portions of heads not affected by 
decay are fresh. 3% decay.” 


As to lot 2 — 
“Condition — 2 Doz. lot: Fresh and crisp. No decay.”’ 


7. An informal complaint was filed on June 9, 1973, which was 
within nine months after accrual of the cause of action alleged 
herein. 


CONCLUSIONS 


With referefice only to the allegations alleged in the amended 
complaint, the conflicting evidence submitted by the parties has 
been duly considered and the following decision is based upon that 
evidence deemed to be most persuasive. Accordingly, we reach 
the following conclusions. 


First, we conclude that during January 1973 complainant and 
respondent entered into an oral agreement or agreements for the 
sale by complainant to respondent of two lots of lettuce. Lot 1 
consisted of 429 cartons of “‘Fat Head”’ lettuce at $2.40 per carton 
plus 30 cents per carton cooling. Lot 2 consisted of 70 cartons of 
“Sun T Sun” lettuce at $2.15 per carton plus 30 cents per carton 
cooling. Both lots were sold on an f.o.b. shipping point basis. On 
January 17 and 24, 1973, complainant issued invoices numbered 
4065 (for lot 1) and 4087 (for lot 2), respectively, stating the terms 
of sale as recited above. Both lots were shipped on January 19, 
1973, in the same truck, to G. I. Produce Company, Birmingham, 
Alabama, arriving on January 22, 1973. 
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Respondent forcefully denies that it entered into any agreement 
with complainant for the purchase of the lettuce in lots 1 and 2, 
and asserts that it only agreed to help complainant move the 
lettuce because the lettuce was old, and that no price was ever 
agreed to. However, in light of the fact that complainant issued 
written invoices stating the terms of the sale to which respondent 
did not object until after the institution of this reparation 
proceeding, ' we conclude that an oral agreement for the sale of 
this lettuce did exist. 


Second, we conclude that upon arrival in Birmingham, 
Alabama, respondent accepted *the shipment of lettuce consisting 
of lots 1 and 2, by failing to make an effective rejection and by 
exercising control over the lettuce inconsistent with the 
complainant’s ownership. That is, following inspection of the 
lettuce on January 22, 1973, * the lettuce was sold for respondent 
by G. I. Produce Company, which in turn billed respondent in the 
amount of $155.75 for handling and freight charges. 


Respondent argues that G. I. Produce Company was to handle 
the lettuce for complainant’s account and that the $155.75 
represents the money loss arising from the sale. However, we note 
that there is no written evidence of an agreement between 


complainant and respondent authorizing respondent to sell the 
lettuce for complainant’s account, or any other conclusive 
evidence that such an agreement existed. In addition, the record 
is conspicuously absent of an accounting of the alleged 
consignment sale which would shed some light on exactly how the 
lettuce was handled, how much of it was sold and what the 
proceeds from the sale were. 


1. Since respondent offered no evidence that it did object to the terms stated on 
the written invoices we conclude that there was no such objection. 

2. Under Section 2-606 of the Uniform Commercial Code a buyer is deemed to 
have accepted goods if he fails to make an effective rejection or if he does any act 
inconsistent with the seller's ownership of the goods. In this proceeding, there is 
no evidence that respondent rejected the lettuce in lot 1 and lot 2 at any time 
after its arrival in Alabama, or before that time. In addition, the evidence 
establishes that respondent arranged for the lettuce to be removed from the 
truck and sold, both of which actions are inconsistent with the seller’s 
ownership. On this basis, we conclude that respondent accepted the shipment of 
lettuce following its arrival and the federal inspection. 

3. The inspection results were reported on Federal Inspection Certification No. 
C25403 and showed the lettuce to be within the good delivery standards for 
lettuce as specified in section 46.44(a)(2) of the regulations (9 CFR 46.44(a)(2)). 
See Finding of Fact No. 6. 
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The law is well settled that when a buyer accepts a shipment of 
produce, as was done in this case, he is liable to the seller for the 
full contract price of the produce, less the sums already paid the 
seller in connection therewith, and less provable damages 
sustained as a result of any breach of the contract of sale by the 
seller. (Alexander Anasky v. Wm. N. Feinstein & Co., Inc., 25 
A.D. 906 (1966)). Since respondent has offered no evidence to 
establish any payments in connection with these transactions and 
since respondent has not alleged or proven any breach of contract 
on complainant’s part, we conclude that respondent is liable to 
complainant for the full f.o.b. contract price of $1,329.80 for the 
lettuce in lots 1 and 2, which amount is now due and owing 
complainant. Respondent’s failure to pay this amount is a breach 
of the contract of sale and a violation of section 2 of the act. 


There remains contested between the parties the sum of 
$218.40, claimed by respondent in his answer as part of a 
counterclaim of $960.90 arising from alleged brokerage fees due 
respondent from complainant. The $960.90 was deducted from the 
undisputed amount respondent admitted owing complainant with 
the difference being awarded as reparation by the order of 
November 16, 1973. In its final amended complaint, complainant 
admitted owing respondent $742.50, out of the $960.90 claimed, 


for brokerage services but contested the remaining amount of 
$218.40 arising from three transactions involving alleged 
brokerage services performed by respondent for complainant. We 
now limit our consideration to the three contested transactions 
and make the following conclusions. 


With reference to the first contested transaction, on December 
15, 1972, we conclude that respondent performed brokerage serv- 
ices for complainant in negotiating the sale of 533 cartons of 
lettuce at $2.90 per carton to Ballantine Produce, Inc., that such 
sale was effectuated, that a written broker’s confirmation was 
issued, that complainant did not protest the terms of the 
confirmation until after this proceeding was instituted, and that 
brokerage fees of $53.30 arose out of the transaction. We further 
conclude that respondent, in effect, received payment of the 
brokerage fee by deducting it from the amount it admitted owing 
complainant, which amount was awarded as reparation against 
respondent by the order of November 16, 1974, and that this 
amount is not now due to be repaid to complainant. Finally, 
complainant contends that respondent was paid its brokerage for 
this transaction by the buyer, however, in the absence of the 
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alleged invoice upon which complainant basis its contention, we 
are not persuaded by its argument. 


Second, with reference to the transaction on January 14, 1973, 
we conclude, on the basis of respondent’s own admission in its 
answer (paragraph “‘Exhibit No. 5’’), that respondent did not act 
as a broker in complainant’s behalf; regardless of the written 
broker’s confirmation, offered in evidence by respondent, we 
conclude that the brokerage fee of $81.80, claimed by respondent, 
did not arise from the transaction. We further conclude that the 
brokerage claimed was improperly deducted by respondent in 
calculating its admitted debt to complainant and, therefore, was 
improperly excluded from the reparation order of November 16, 
1973. Accordingly, the amount of $81.80 is now due and owing 
complainant from respondent. Respondent’s failure to pay this 
amount is a violation of section 2 of the Act. 


Third, with reference to the transaction on March 8, 1973, the 
third and final contested transaction before us, we conclude that 
respondent performed brokerage services for complainant in 
negotiating the sale of 833 cartons of lettuce at $2.25 per carton to 
Associated Grocers, that such sale was effectuated, that a written 
broker’s confirmation was issued, that complainant did not 
protest the terms of the confirmation until after this proceeding 
was instituted, and that brokerage fees of $83.30 arose out of the 
transaction. We further conclude that respondent, in effect, 
received payment of this brokerage fee by deducting it from the 
undisputed amount it admitted owing complainant, which 
amount was awarded as reparation against respondent by the 
order of November 16, 1973, and that this amount is not now due 
to be repaid to complainant by respondent. Finally, we considered 
but were not persuaded by complainant’s argument that respond- 
ent waived brokerage with respect to this transaction. 


Based upon the above conclusions, the total reparation due 
complainant from respondent is $1,411.60 ($1,329.80 plus 
$81.80). 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,411.60, with interest thereon at 
a rate of 8 percent per annum from March 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 16,226) 


ANTHONY Farms, Inc. v. Foop Fair Srores, Inc. PACA Docket 
No. 2-3283. Decided January 13, 1975. 


F.o.b. transaction — two shipments of lettuce — Arrival at destination after 
normal delivery period — Suitable shipping condition warranty not applicable 
— Failure to make good delivery allegation unsustained — Reparation 


Where respondent accepted the lettuce in issue, had it federally inspected, and 
failed to prove that good delivery was not made by complainant, and where 
the warranty of suitable shipping condition is not applicable, respondent is 
liable to complainant for the full contract price of said lettuce in the amount 
of $12,503.20 for which reparation is awarded. 


Complainant pro se. 
Ned Stein, Philadelphia, Pa., for respondent. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of 
$12,503.20 in connection with the sale and shipment of two car 
loads of lettuce in interstate commerce. 


Copies of the report of investigation prepared by the 
Department were served upon each of the parties. A copy of the 
formal complaint was served upon the respondent who filed an 
answer thereto denying liability to complainant and asserting a 
setoff and counterclaim. 


Although the amount claimed as damages in both the 
complaint and counterclaim exceeds $3,000 the parties waived 
oral hearing. Accordingly, the shortened procedure set forth in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable 
herein. Pursuant to this procedure, complainant filed an opening 
statement and respondent filed an answering statement. 


Complainant submitted a statement in reply, and both parties 
filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Anthony Farms, Inc., is a corporation whose 
address is Drawer M, Chandler, Arizona. At the time of the trans- 
actions involved herein, complainant was licensed under the Act. 


2. Respondent, Food Fair Stores, Inc., is a corporation whose 
address is Food Fair Building, 3175 John F. Kennedy Boulevard, 
Philadelphia, Pennsylvania. At the time of the transactions 
involved herein, respondent was licensed under the Act. 


3. On or about April 23, 1973, in the course of interstate 
commerce, complainant sold to respondent, one car load of lettuce 
consisting of 1,000 cartons at an agreed price of $5.50 per carton 
plus 30 cents per carton cooling, for a total price of $5,800, f.o.b., 
Chandler, Arizona. This lettuce was shipped to respondent, in 
Miami, Florida, on April 23, 1973, and arrived at destination on 
or about May 6, 1973, on Car No. PFE 351254. 


4. Upon arrival of Car No. PFE 351254 respondent had the 
lettuce Federally inspected. The results of that inspection, in 
pertinent part are as follows: 


“Date: May 6, 1974 HOUR: 4:40 p.m. 

Products inspected LETTUCE (Iceberg type) in cartons 

& distinguishing printed “Mr. Anthony Brand, Grower, 

marks: Shipper, Anthony Farms, Chandler, 
Arizona, King City, California. Applicant 
states 1064 cartons. 


Condition of load Through crosswise lengthwise load 4 & 6 
and containers: rows, 4 & 7 layers. 


Condition Fairly tight to tight in layers. 
of pack: 
Temperature 
of product: 
Condition: Heads or portions of heads not affected by 
condition factors are fresh and crisp. 
Wrapper Leaves: No decay. 
Head Leaves: Damaged by tipburn from 1 
to 4 heads per carton, average 8 percent 
including 3 percent serious damage. 
Damaged by Russet Spottings from 7 to 
11 heads per carton average. 39 percent, 
including 12 percent serious damage. 
Average 2 percent decay. 


At doorways: Bottom 38°F., top 38°F. 


Remarks: Inspection and certificate restricted to 
product and lading in upper 2 layers of 
load.” 





ANTHONY FARMS v. FOOD FAIR STORES 113 
Cite as 34 A.D. 111 


5. On or about April 25, 1973, in the course of interstate 
commerce, complainant sold to respondent one car load of lettuce, 
consisting of 1,064 cartons at an agreed price of $6.00 per carton, 
plus 30 cents per carton cooling, for a total price of $6,703.20, 
f.o.b. Chandler, Arizona. This produce was shipped to respondent 
at Philadelphia, Pennsylvania, on April 25, 1973, and after being 
diverted by respondent to Baltimore, Maryland, arrived at its 
destination on or about May 7, 1973, on Car No. UPF 454566. 


6. Upon arrival of Car No. UPF 454566 respondent had the 
lettuce Federally inspected. The results of that inspection, in 
pertinent part, are as follows: 


“Date: May 7, 1973 Hour: 10:15 a.m. 

Products Iceberg type LETTUCE in cartons 

Inspected: branded ‘Mr. Anthony Brand, 2 doz. 
Lettuce, Anthony Farms Inc., Chandler, 
Arizona.”’ Applicants states 1065 cartons. 


Condition Through crosswise lengthwise load, 5 and 
of Load: 6 rows, 5 to 7 layers. 


Temperature Doorway: Top 36 Deg., Bottom 36 Deg. 
of Product: F. 


Condition: Heads or portions of heads not affected by 
condition factors are fresh and crisp. 
Wrapper leaves: No decay affecting 
wrapper leaves only. Head leaves: 
damaged by Tipburn from 3 to 6 heads per 
carton, average 20 percent external and 
internal. Decay averages 3 percent. 


Fails to grade U.S. No. 1 83 percent Hard 
or Firm account of grade defects. Now 
contains approximately 40 percent U.S. 
No. 1 Quality, 35 percent grade defects, 3 
percent decay, 20 percent Tipburn. 


Remarks: Inspection and certificate restricted to 
product and lading in upper 3 layers of 
load.”’ 

7. Each of the above mentioned sales was negotiated by Stires 

Bros., Inc., brokers of El Centro, California, who issued a 

memorandum of sale in connection with each transaction. 


8. Respondent has paid no money to complainant in connection 
with the transactions involved herein. 


9. A formal complaint was received by the Department on 
December 7, 1973, which was within nine months after the causes 
of action herein arose. 
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CONCLUSIONS 


The parties do not dispute the terms of the contract for the sale 
of the lettuce involved herein, the fact that each shipment arrived 
later than the normal delivery time or the results of the Federal 
inspections. In this case, complainant alleges that the warranty of 
“suitable shipping condition’’ is inapplicable due the abnormal 
length of time these shipments were in transit while respondent 
requests us to determine that the lettuce would not have been in 
an acceptable condition even if the shipments had arrived at their 
destinations within the normal delivery period. 


The inspection report on the lettuce shipped to Miami, Florida, 
in Car No. PFE 351254, indicates that most of the damage to the 
produce was caused by Russet Spotting which was scored at “. . . 
from 7 to 11 heads per carton average 39 percent, including 12 
percent serious damage.’’ Respondent submitted a letter from a 
United States Department of Agriculture research plant 
pathologist in an attempt to buttress its claim that most of the 
damage involving the shipments at issue here was of field origin. 
However, the pathologist stated, with regard to the Russet 
Spotting, that this condition could increase under prolonged 
periods of refrigeration. This, alone, makes any assumption as to 
what the condition of the particular shipment would have been 
had it arrived under normal delivery conditions highly speculative 
at the least. 


The inspection on the second car load of lettuce identified as 
Car No. UPF 454566 indicated ‘‘Damage by Tipburn from 3 to 6 
heads per carton, average 20 percent external and internal. Decay 
average 3 percent.’’ These results were recorded after the car had 
been in transit approximately 13 days. With respect to this 
shipment, we are not satisfied that the Tipburn would have been 
present in these amounts or would have been scoreable as 
damage, as defined in the U.S. Standards for Grades of Lettuce, 
had the car arrived within normal transit time. 


Therefore, we conclude that respondent’s actions with respect 
to the shipments at issue herein constituted an acceptance, and 
that it has failed to prove its contention that good delivery was 
not made. We find respondent liable for the total amount of each 
contract. Complainant is therefore due $12,503.20 and respond- 
ent’s failure to pay this amount is a violation of section 2 of the act 
for which reparation should be awarded with interest. Respond- 
ent’s setoff and counterclaim should be dismissed. 
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ORDER 
Within 30 days from the date of this order respondent shall pay 


to the complainant as reparation $12,503.20, with interest thereon 
at the rate of 8 percent per annum from June 1, 1973, until paid. 


Respondent’s setoff and counterclaim are dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,227) 


G & S Propuce Company, Inc. v. M & S DistrisutTinc Company. 
PACA Docket No. 2-3391. Decided January 13, 1975. 


Rejection at contract destination — lettuce — Good delivery standards — 
Burden of proof — Failure to sustain by complainant — Rejection with rea- 
sonable cause — Dismissal 


Where complainant failed to sustain its burden of proof that the lettuce in issue 
met good delivery standards and that respondent’s rejection thereof was 
without ‘reasonable cause, the complaint is dismissed. 


John Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,395.20 in 
connection with the transaction in interstate commerce involving 
a trucklot of lettuce. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto, in effect denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the issues are determined under the shortened procedure provided 
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in section 47.20 of the Rules of Practice (7 CFR 47.20). Under this 
procedure, the verified pleadings of the parties are automatically a 
part of the evidence in the case, as is the Department's report of 
investigation. Additional evidence was also filed in the form of an 
opening statement by complainant. Respondent was given the 
opportunity to file an answering statement, but did not do so. 
Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, G & S Produce Company, Inc., is a 
corporation whose address is P.O. Box 552, Somerton, Arizona. 


2. Respondent is a partnership composed of Margaret Hoffman 
Wagner and Serell Seaburn Wagner, doing business as M & S 
Distributing Company, whose address is P.O. Box 2723, 
Harrisburg, Pennsylvania. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On December 10, 1973, in the course of interstate commerce, 
respondent purchased from complainant one-half of a truckload of 
lettuce, or 364 cartons, U.S. No. 1 grade, 2-dozen size, at an 
agreed price of $2.25 per crate, plus 30c per crate cooling charge, 


and plus one-half the cost of renting a Ryan Recorder, or $10, for a 
total contract price of $938.20, f.o.b. Somerton, Arizona. The 
other half of this load was purchased from complainant by Patt 
Wholesale Produce, Inc., of Altoona, Pennsylvania, under the 
same contract terms as that purchased by respondent. 


4. The transaction involved herein was negotiated by a broker, 
E. R. Albergotti, Roanoke, Virginia, who issued a Brokers Stand- 
ard Memorandum of Sale in connection with this transaction. 


5. On December 10, 1973, and pursuant to the contract set 
forth in Finding of Fact No. 3, complainant shipped 728 cartons of 
lettuce, 2-dozen size, by truck from Somerton, Arizona, with the 
first off-stop being Patt Wholesale Produce, Inc., Altoona, 
Pennsylvania. 


_ 6. The lettuce involved herein arrived in Altoona on December 
13, 1974, where a Federal inspection, limited to all layers of the 4 
stacks nearest the fear doors and the upper 2 layers of the next 3 
stacks, was made at 5:30 p.m. on that same day, upon the 
application of Patt Wholesale. As a result of this inspection, 
grade defects were certified as averaging 8%, while condition 
defects totalled 24%, consisting of an average of 3% serious 
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damage by freshly crushed heads, 17 % damage by freshly bruised 
heads, and 4 % damage by discoloration following bruising. While 
no decay was scored, the crushed, bruised and discolored 
conditions were noted as occurring throughout the pack. The load 
was certified as failing to grade U.S. No. 1, 92 % hard or firm, 
only account of condition. 


7. Patt Wholesale Produce, Inc. accepted and unloaded their 
portion of this load after an allowance was granted to them by 
complainant. The truck then continued on to respondent’s place of 
business in Harrisburg, where it arrived and was examined by 
respondent on December 14. At the time of this examination, 
respondent had been informed by Patt Wholesale of the results of 
the restricted Federal inspection made the preceding day at 
Altoona. Respondent, also on December 14, rejected the lettuce to 
complainant, with the latter then diverting the produce to a third 
party for ultimate disposition. 


8. The formal complaint was filed on May 9, 1974, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Respondent’s rejection of the lettuce involved herein is not 
disputed by the parties. Respondent, in effect, contends that its 
rejection was justified due to the abnormal deterioration which it 
discovered upon its examination of the lettuce on arrival of the 
load jh Harrisburg on Friday, December 14. Respondent also 
points to the results of the Federal inspection made of the load the 
day before in Altoona, where grade defects averaging 8% and 
condition defects averaging 24 % were noted on the inspection 
certificate, as confirming the poor quality and condition found by 
respondent at Harrisburg. Complainant takes issue with respond- 
ent’s interpretation of the results of the Federal inspection, 
however, on the ground that all the lettuce covered by the Federal 
inspection was near the rear doors of the truck and would have 
been the lettuce unloaded at Altoona. Complainant contends that 
this inspection could not, therefore, be deemed an indicator of the 
condition and quality of the lettuce that continued on and was 
later unloaded at Harrisburg. 


We do not find complainant’s argument persuasive. Without 
evidence to the contrary, we presume that lettuce sold and 
shipped as a part of the same shipment to two parties under 
identical contractual terms would be the same in quality and 
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condition throughout the load. It cannot be doubted, and the 
parties make no issue of the fact, that that portion of this load of 
lettuce which was Federally inspected in Altoona did not comply 
with the good delivery standards for lettuce set forth in the 
Department’s regulations, 7 CFR 46.44(a)(1). Accordingly, and 
applying the presumption mentioned above, it would seem that 
the entire load had failed to meet these standards, particularly in 
view of respondent’s testimony regarding the deterioration found 
in the lettuce on arrival in Harrisburg. 


But we need not rely on this presumption alone for disposition 
of this case, for we have previously held that where lettuce is 
rejected by a receiver at contract destination, the shipper has the 
burden of proving that the lettuce met good delivery standards at 
that time and place. Bud Antle, Inc. v. The Bohack Corporation, 
32 A.D. 1589. On the record before us, we are therefore of the 
opinion that complainant has failed to sustain that burden here, 
and has failed to show that respondent’s rejection was without 
reasonable cause. Accordingly, the complaint should be dis- 
missed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,228) 


SmituH Potato Co. v. Bert P. CastittE. PACA Docket No. 2-3425. 
Decided January 13, 1975. 


Default order 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Complainant pro se. 
Respondent pro se. 
Thomas R. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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On August 13, 1974, a Default Order was issued awarding 
reparation to complainant against respondent in the amount of 
$3,012.25. On August 30, 1974, a motion was filed by respondent 
requesting, in effect, that additional time be allowed for the filing 
of an answer. Accordingly, the order of August 13, 1974, was 
stayed by an order of September 11, 1974, pending the issuance of 
a further order. On November 5, 1974, after complainant was 
given an opportunity to respond to the motion but failed to do so, 
the Default Order of August 13, 1974, was vacated by an order 
vacating the prior order and reopening after default. Respondent 
was given 20 days within which to file an answer. 


The time period for respondent to file an answer expired on 
November 29, 1974, however no answer was filed. Accordingly, 
the issuance of an order without further procedure is appropriate 
pursuant to section 47.8(d) of the rules of practice (7 CFR 
47.8(d)). 


Complainant is a partnership composed of Harold Smith, David 
Smith and Daniel Smith, doing business as Smith Potato Co., 
whose address is P.O. Box 467, Hart, Texas. Respondent is an 
individual, Bert P. Castille, whose address is P.O. Box 55, 
Sunset, Louisiana. 


Respondent was licensed or was subject to license under the Act 
at the time of the transactions involved herein. The facts alleged 
in the formal complaint are hereby adopted as findings of fact in 
this order and constitute a violation by respondent of section 2 of 
the Act (7 U.S.C. 499b). Accordingly, within 30 days from the 
date of this order, respondent shall pay to complainant, 
$3,012.25, as reparation, which we find to be the amount of 
damage to which complainant is entitled as a result of the 
violation found herein, with interest thereon at the rate of 8 
percent per annum from October 1, 1973, until paid. 


Copies hereof shall be served upon the parties. 


(No. 16,229) 


Apams Fruit & ImportinG Co. v. A. P. & P. Grape Company. 
PACA Docket No. 2-3334. Decided January 16, 1975. 


Order amending prior order 
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Complainant pro se. 
George H. Trifelos, Canton, Ohio, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on December 23, 1974, awarding reparation to 
complainant against respondent in the amount of $3,179.95, with 
interest. This award, however, was in excess of the amount 
requested as reparation by complainant,, who had expressly 
limited his claim to damages against this respondent to $2,995. 


In prior decisions under the Act involving reparation 
proceedings, the Secretary has held that where a complaining 
party expressly limits his claim for damages to a specific figure, 
the award of reparation issued in the case shall likewise be limited, 
and to the amount claimed by complainant. See Higgins Potato 
Company v. M. S. Qualls Company, 10 A.D. 699; Growers 
Marketing Service, Inc. v. J. Lerner & Son, 16 A.D. 912. 
Accordingly, and in keeping with these prior decisions, our order 
of December 23, 1974, is hereby amended by reducing the amount 
of reparation awarded in that order from $3,179.95 to $2,995. This 
latter sum shall be paid by respondent to complainant within 30 
days from the date of this order, with interest thereon at the rate 
of 8 % per annum from November 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,230) 


In re J. Acevepo & Sons, et al. and J. Acevepo & Sons, Inc. 
PACA Docket No. 2-2717. Decided January 16, 1975. 


Failure to pay promptly and in full — flagrant and repeated violations — 
Sanction 


Where respondents wilfully, flagrantly and repeatedly violated the Act and the 
regulations in failing to pay promptly and in full in 115 transactions for 
perishable agricultural commodities purchased and received in commerce, 
the respondents’ active and expired licenses are suspended for a period of 70 
days. 





J. ACEVEDO & SONS 
Cite as 34 A.D. 120 


Minority group contention — immateriality of 


The fact that respondents are members of a minority group which has received 
substantial federal and private financial assistance is immaterial in de- 
termining sanction to be imposed. 


Sanction testimony — admissibility of 


The Administrative Law Judge erred in refusing to permit a witness for com- 
plainant to express his opinion as to the extent of sanction needed to effectu- 
ate the purposes of the Act. 

Dennis Becker, for complainant. 


Donald L. Cuba and Moses Goldberg, San Antonio, TX, for respondents. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding involves two disciplinary actions under the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.), hereinafter referred to as the Act. The 
actions are against J. Acevedo and Sons, a partnership, 
hereinafter referred to as the partnership, and J. Acevedo and 
Sons Produce, Inc., a corporation, hereinafter referred to as the 
corporation. The complainant requested that the licenses of both 
respondents be revoked because of payment violations. The two 
cases were consolidated without objection. 


The complaint against the partnership, filed on September 26, 
1972, alleged that during the period February 1970 through July 
1972, it purchased, received and accepted without complaint 58 
lots of fruits and vegetables in interstate commerce from eight 
sellers but failed to make full payment promptly to the sellers of 
the agreed purchase prices totalling $26,502.73, which payments 
had not been made as of the time the complaint was filed. The 
complaint further alleged that from January 1970 through June 
1971, respondent partnership purchased, received and accepted 
without complaint 28 lots of fruits and vegetables in interstate 
commerce from 18 sellers, but failed to make full payment 
promptly to these sellers of the agreed purchase prices totalling 
$20,818.64. It was alleged that payments for these 28 lots 
“ranged from two months to eleven months late.”’ 


On January 22, 1973, respondent partnership answered the 
complaint, stating that it did not ‘‘wilfully or flagrantly’’ violate 
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the Act. The answer admitted receiving and agreeing to pay for 
the 58 lots, but alleged that the balance still due and unpaid at the 
time of the filing of the answer was $9,199.97, and that “respond- 
ent has been in touch with all of these shippers and is presently, 
through agreement with them, paying out the balance owed and 
due to each of them.”’ As to the 28 lots in which late payment was 
alleged, the answer stated that the ‘‘fact that all of these sellers 
are satisfied with the payments made to them by the respondent 
is indicated by the fact that all of them have continued to transact 
business with respondent.”’ 


The complaint against the corporation, filed on February 13, 
1973, alleged that during the period June 1972 through November 
1972, it purchased, received and accepted without complaint, in 
interstate and foreign commerce, 34 lots of fruits and vegetables 
from 18 sellers, but failed to make full payment promptly of the 
agreed purchase prices, totalling $30,047.50. It was alleged that 
the total amount of $30,047.50 was due and unpaid at the time of 
the filing of the complaint. The details of the 34 transactions 
alleged in the complaint show that as of the filing of the 
complaint, payments for these 34 lots were already from one to 
eight months late. 


On March 7, 1973, the respondent corporation answered the 
complaint, stating that none of its acts “represent a wilful or 
flagrant violation’ of the Act. It admitted receiving and agreeing 
to pay for the 34 lots, but alleged that the balance still due and 
unpaid at the time of the filing of the answer was $9,938.47, and 
that ‘“‘respondent has been in touch with all of these shippers and 
is presently, through agreement with them, paying out the 
balance owed and due to each of them.” 


An oral hearing was held on July 25, 1973, in San Antonio, 
Texas, before John G. Liebert, Administrative Law Judge, 
United States Department of Agriculture. Complainant was 
represented by Dennis Becker, Esq., and Daniel W. Wentzell, 
Esq., Office of the General Counsel, United States Department of 
Agriculture. Respondents were represented by Leonard Leighton, 
Esq., and Don Cuba, Esq., attorneys, 715 Frost National Bank 
Building, San Antonio, Texas. 


During the course of the oral hearing, Judge Liebert ruled that 
all allegations contained in both complaints, regarding the 
nonpayment or the lateness of payment, had been admitted in the 
answers. Complainant stipulated that for all but five transactions 
set forth in the complaints against the partnership and the 
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corporation full payment had been made as of the date of the 
hearing. Complainant later stated in its brief that full payment 
has now been made for all transactions set forth in both 
complaints. 


The Administrative Law Judge filed an Initial Decision on 
‘April 24, 1974, in which he found that the respondents had 
violated the Act, but he did not issue a sanction against the 
partnership since it was out of business; and in view of what he 
regarded as mitigating circumstances, he suspended the license of 
the corporation for 14 days, but suspended such suspension, and 
provided that it would not become effective unless the corporation 
shall be later found to have knowingly failed to pay promptly for 
produce within the next four years. 


The complainant appealed to the Judicial Officer to whom final 
administrative authority to decide cases under the Act has been 
delegated (37 F.R. 28475; 38 F.R. 10795).' Oral argument was 
held on December 17, 1974. 


RELEVANT STATUTORY PROVISIONS 


Section 2 of the Perishable Agricultural Commodities Act, 


1930, as amended (7 U.S.C. 499b) provides: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce— 


*** 


(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection with 
any transaction involving any perishable agricultural commodity which is 
received in interstate or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which in such 
commerce is negotiated by such broker; or to fail or refuse truly and 
correctly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such trans- 
action is had; or to fail, without reasonable cause, to perform any 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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specification or duty, express or implied, arising out of any undertaking in 
connection with any such transaction (emphasis supplied). 


Whenever the “‘Secretary determines * * * that any commission 
merchant, dealer, or broker has violated any of the provisions of 
section 499b of this title * * * the Secretary may * * * by order, 
suspend the license of such offender for a period not to exceed 
ninety days, except that, if the violation is flagrant or repeated, 
the Secretary may, by order, revoke the license of the offender’’ (7 
U.S.C. 499h(a)). 


The ‘“‘Secretary may make such rules, regulations, and orders 
as may be necessary to carry out the provisions of this chapter 
* * * (7 U.S.C. 4990). 


RELEVANT PROVISIONS OF THE REGULATIONS 


The administrative regulations in effect prior to August 20, 
1972, provided (7 CFR, Jan. 1, 1970, 46.2(aa)): 


(aa) ‘‘Full payment promptly" is the term used in the act in specifying 
the period of time for making payment without committing a violation of 
the act. The contracting parties have the right to agree as to when 
payment is due in connection with any transaction. In the absence of such 
agreement, “full payment promptly”, for the purpose of determining 
violations of the act, means: 


*** 


(5) Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted after arrival at the contract 
destination without complaint by the buyer; Provided, That if the 
shipment is diverted to a destination other than the contract destination, 
the time shall run from the scheduled time of arrival at contract 
destination or the time of actual arrival at its ultimate destination, 
whichever is shorter * * *. 


The regulations effective August 20, 1972, provide (37 F.R. 
14561): 


§ 46.2 Definitions. 


**** 


(aa) ‘‘Full payment promptly”’ is the term used in the act in specifying 
the period of time for making payment without committing a violation of 
the act. ‘Full payment promptly,’’ for the purpose of determining 
violations of the act, means: 
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(5) Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted; 


see 


(9) * * * Provided, however, That as an exception to subparagraphs (1) 
through (9) of this paragraph, the parties may, by express agreement at 
the time the contract is made, provide a different time for payment, and if 
they have so agreed, then payment within the time provided shall 
constitute ‘‘full payment promptly’’: Provided further, That the party 
claiming the existence of such express agreement as to time of payment 
shall have the burden of proving it. 


FINDINGS OF FACT 


1. Respondent partnership, J. Acevedo and Sons, was a 
partnership consisting of five brothers, Ramiro, Alberto, Ernesto,,. 
Jesus, Jr., and Raul Acevedo, whose business address was 308 
Terminal Market, San Antonio, Texas. Under the licensing 
provisions of the Act, License No. 195161 was issued to the 
partnership on January 12, 1962. This license was renewed 
annually until it terminated on January 12, 1973, when it was not 
renewed. 


2. The respondent corporation, J. Acevedo & Sons Produce, 
Inc., is the successor in interest to the respondent partnership and 
a continuation in corporate form thereof. The corporation’s 
address is the same as that of the partnership. The stockholders of 
the corporation are the same as the members of the partnership 
with the addition of another brother, Fernando Acevedo. The 
corporation was formed to reorganize the partnership produce 
business, which was in serious financial difficulty, and it agreed to 
pay off all debts and obligations of the partnership. Under the 
licensing provisions of the Act, the corporation was issued 
License No. 722198 on June 30, 1972, and this license is presently 
in effect. With the issuance of the license to the corporation, the 
partnership ceased doing business. 


3. During the period January 1970 through July 1972, the 
respondent partnership purchased, received and accepted without 
complaint 81 lots of perishable agricultural commodities in 
interstate commerce from 25 sellers, but failed to make full 
payment promptly to the sellers of the agreed purchase prices 
totalling $42,776.70. Full payment was made between two and 
eighteen months late.’ 


2. The complaint alleged there were 86 transactions which totalled $47,321.37. 
. continued... 
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4. During the period June 1972 through November 1972, the 
respondent corporation purchased, received and accepted without 
complaint in interstate and foreign commerce 34 lots of fruits and 
vegetables from 18 sellers, but failed to make full payment 
promptly of the agreed purchase prices totalling $30,047.50. Full 
payment was made between three and eight months late. 


5. The respondent partnership and corporation were so short of 
working capital that they were not able to pay for their purchases 
within the 10 days prescribed by the regulations. Respondents’ 
contention is that they were trying hard to comply with the 
regulations but just were not able to do so. They maintain that 
everyone gets paid eventually, and that in time they will be able 
to work out of their financial bind. 


6. On October 9, 1969, the Chief of the Regulatory Branch, 
Fruit and Vegetable Division, Consumer and Marketing Service 
(now Agricultural Marketing Service), sent the following certified 
letter (return receipts received) to each of the partners of the 
respondent partnership: 


Gentlemen: 


We have reviewed the complaints filed against you under the Perishable 
Agricultural Commodities Act. This investigation reveals that you have 
failed to make full payment, or failed to make full payment promptly of the 
agreed purchase prices of fruits and vegetables shipped in interstate 
commerce. 


The investigation reveals that during the period February through June 
1969, you purchased, received, and accepted without complaint 8 lots of 
fruits and vegetables from 2 sellers but failed to make full payment of the 
agreed purchase prices as set forth below: 


*** 


The total of all unpaid amounts is $9,620.91. 


The review reveals that during the period July 1968, through May 1969, 
you purchased, received, and accepted without complaint 24 lots of fruits 
and vegetables from 14 sellers but failed to make full payment promptly of 
the agreed purchased prices thereof. Payment for these lots ranged from 1 
month 9 days to 8 months 5 days late. The details of these transactions are 
set forth below: 


. continued... 
Complainant stated in its brief that it did not wish to pursue transactions 
numbered 51-55 in paragraph 3 of the complaint, totalling $4,544.67, since they 


are also alleged in transaction numbers 1-5 of the complaint against the 
corporation. 
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The total of the slow pay amounts is $23,332.04. 


Failure to make full payment, or full payment promptly of the agreed 
purchase prices for fruits and vegetables purchased in interstate commerce 
are violations of Section 2 of the Act. Such violations are sufficient 
grounds for instituting disciplinary action which could result in the 
revocation or suspension of your license. 


You are afforded the opportunity to furnish us with any explanation that 
you may have and any reason why such disciplinary action should not be 
instituted against you. Your acknowledgement of this letter and your 
comments and explanations pertaining to the above should reach this 
office by October 24, 1969. 


Sincerely, 


J. J. Dimond, Chief 
Regulatory Branch 
Fruit & Vegetables Division 


7. On October 17, 1969, the partnership replied to the letter set 
forth in the preceding finding as follows: 


Dear Mr. Diamond: 


This is in answer to certified mail received by all partners of J. Acevedo & 
Sons, File PACA I-7612. Certified letters No. 566730,31,32,33,34, and 
566735. 


We realize, that we have violated the terms specified by the Perishable 
Agricultural Commodities Act Section 2, but; within the last five years our 
company has suffered severe losses and we are having financial difficulties. 


Our company is suffering from uncollectable accounts but our account is 
not uncollectable. We pay slow but we DO PAY. We have never failed or 
denied to pay anyone what is due them. 


Suspending our license would greatly damage our company perhaps to the 
point of foreclosure. This will hurt not only us, but those whom we are in 
debt with because foreclosure will make it impossible for us to pay. Your 
records show slow payments but not negligence to pay. Therefore, please 
understand and help us through our present financial situation. 


If there are any further questions or if we may be of any assistance to you, 
please feel free to call on us. 


Sincerely yours, 


Ramiro Acevedo 
General Manager 


8. On November 19, 1969, the Chief of the Regulatory Branch, 
Fruit and Vegetable Division, sent the following certified letter 
(return receipt received) to Mr. Ramiro Acevedo, General 
Manager, J. Acevedo & Sons: 
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Dear Mr. Acevedo: 


We have your letter of October 17, 1969, in reference to the numerous 
complaints filed against your firm involving slow payment for produce 
purchased. 


You stated that your company has suffered financial difficulties in recent 
years and is having difficulty in collecting promptly on your accounts 
receivable. You admit that you have been slow in paying for produce 
purchased but stated that you have paid all of your suppliers over a period 
of time. 


If the Department continues to receive complaints regarding your slow 
payment, the Department will give consideration to instituting 
disciplinary action against you. As you are aware, the Perishable 
Agricultural Commodities Act requires prompt payment for produce 
purchased. The Regulations define prompt payment as payment within 10 
days after the day on which produce is accepted without complaint by the 
buyer. However, if the parties agree on a specified time for payment, such 
as 30 or 45 days after acceptance, the time for payment can be extended. 


Under the circumstances, we recommend that you fully discuss your 
financial condition with your suppliers, and if you then make 
arrangements for payment at a specified time, you would not be involved 
in a violation of the Act if payment is made on the date specified. If some 
of the suppliers are not interested in dealing with you under such terms, 
then you should not purchase produce from them unless you intend to 
make the payments within 10 days. Those suppliers who are willing to sell 
under special terms should be requested to clearly state these terms on 
their invoices to you. 


Under the circumstances, we do not plan to take further action on the 
matter at this time. However, in the future we will again review your 
records to determine if you are complying with the Act. 


Any shipments currently involved in pending complaints, or for which you 
have not paid the suppliers, should be paid for as soon as possible to avoid 
further difficulties. We suggest you contact these suppliers, explain your 
financial situation and arrange a schedule of payments to avoid additional 
complaints. 


Sincerely, 


J. J. Dimond, Chief 
Regulatory Branch 


9. In addition to the warning letters sent by complainant 
referred to in Findings 6 and 8, supra, the complainant sent 
numerous other letters to the respondent partnership and to the 
respondent corporation as a result of reparation complaints filed 
against the respondents. Such letters repeatedly advised respond- 
ents that it is a violation of § 2 of the Act to fail to pay promptly 
for produce purchased in interstate commerce. 
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10. The respondent partnership’s failure to pay promptly the 
$42,776.70 owed 25 sellers for purchases of perishable agricultural 
commodities in 81 transactions constitutes wilful, flagrant and 
repeated violations of § 2 of the Act (7 U.S.C. 499b). 


11. The respondent corporation’s failure to pay promptly 
$72,824.20 owed to 37 sellers for purchases of perishable 
agricultural commodities in 115 transactions * constitutes wilful, 
flagrant and repeated violations of § 2 of the Act (7 U.S.C. 499b). 


CONCLUSIONS 


The facts with respect to respondents’ failure to pay promptly 
for numerous lots of produce purchased in interstate commerce 
are not in dispute. 


Admittedly, during the period January 1970 through July 1972 
respondent partnership purchased, received and accepted without 
complaint 81 lots of perishable agricultural commodities in 
interstate commerce from 25 sellers, but failed to make full 
payment promptly to the sellers of the agreed purchase prices 
totaling $42,776.70. Full payment was made between two and 
eighteen months late. 


Admittedly, during the period June 1972 through November 
1972, the respondent corporation purchased, received and 
accepted without complaint in interstate and foreign commerce 34 
lots of fruits and vegetables from 18 sellers, but failed to make full 
payment promptly of the agreed purchase prices totaling 
$30,047.50. Full payment was made between three and eight 
months late. 


Since the respondent corporation assumed the assets and 
liabilities of the respondent partnership and is the successor in 
interstate to the respondent partnership and a continuation in 
corporate from thereof, the respondent corporation is properly 
chargeable with all of the violations involved in both proceedings. 
For the same reasons, the corporation is charged with knowledge 
of the warning letters sent to the partnership (Findings 6, 8, and 


3. The $72,824.20 consists of $42,776.70 involved in the complaint against the 
partnership and $30,047.50 involved in the complaint against the corporation. 
The 115 transactions include 81 involved in the partnership complaint and 34 
involved in the corporation complaint. There is an overlap with respect to the 25 
sellers named in the partnership complaint and the 18 named in the corporation 
complaint, so that the total number of sellers involved is 37. 
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9). In addition, numerous letters were sent to the corporation 
advising it that failure to pay promptly is a violation of the Act 
(Finding 9), and many of the corporation’s violations occurred 
after the receipt of such letters. 


In this case, however, the absence of warning letters would not 
have precluded license suspensions because, in view of the many 
violations occurring over an extended period of time, the 
violations were clearly wilful (see Jn re James J. Miller, 33 
Agriculture Decisions 53, 83-87 (1974), affirmed sub nom. Miller 
v. Butz, _____ F.2d _._.__(C.A. 5), decided August 8, 1974; In 
re. American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 
1542, 1588-1589 (1971)). In fact, Ramiro Acevedo, the General 
Manager of the respondent partnership stated in a letter to the 
complaint (Finding 7): 


We realize, that we have violated the terms specified by the Perishable 
Agricultural Commodities Act Section 2, but; within the last five years our 
company has suffered severe losses and we are having financial difficulties. 


The respondents’ inability to pay for produce promptly because 
of financial difficulties does not, of course, negate wilfulness. As 
stated in Jn re George Steinberg & Son, 32 Agriculture Decisions 
236, 267-268 (1973), affirmed, 491 F.2d 988 (C.A. 2), certiorari 


denied, No. 73-168, 43 L.W. (Sup. Ct.) 3208: 


In view of the explicit and unequivocal statutory requirement for paying 
for perishable agricultural commodities purchased, the inability to pay for 
such commodities because of insolvency should not be regarded as 
evidence of lack of wilfulness. See In re Cloud and Hatton Brokerage, 18 
Agriculture Decisions 545, 549 (1959), revoking respondent’s license for 
“wilful, repeated and flagrant violations” notwithstanding the fact that 
the failure to pay for produce resulted from the respondent’s bankruptcy. 
See, also, In re DeVita Fruit Co., 31 Agriculture Decisions 304 (1972), 
appeal pending sub nom. Quinn v. Butz (No. 72-1396, C.A. D.C.), in 
which the Judicial Officer held that the expectation of a possible loan from 
the Small Business Administration would not diminish the flagrancy of the 
firm's failure to pay. 


Here there was no evidence of a sudden calamity which caused the 
respondent's inability to pay for the produce; but even a sudden calamity, 
e.g., a fire, occurring after produce is purchased, resulting in the inability 
to pay for produce, would not negate a violation of § 2 of the Act and 
would not be evidence of lack of wilfulness. The Act calls for payment — not 
excuses. If excuses were relevant, it would entail investigation of such 
matters as whether the violator had adequate insurance to cover a 
catastrophe, whether he should have anticipated a loss and had adequate 
reserve funds, etc.; but such matters are irrelevant either as to a finding 
that a person violated the Act or as to wilfulness. 
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Since respondents’ violations were wilful, their licenses could be 
suspended without prior warning letters (5 U.S.C. § 558(c)). 


In addition, it is settled under the Act that the respondents’ 
failure to pay promptly in many transactions constitutes 
“repeated’’ violations. See, e.g., In re John Martino, 28 
Agriculture Decisions 1357, 1359 (1969). 


Moreover, respondents’ violations were flagrant. Respondents 
not only received numerous letters from complainant advising 
respondents that failure to pay promptly was a violation of the 
Act, but on October 9, 1969, the Chief of the Regulatory Branch, 
Fruit and Vegetable Division, Consumer and Marketing Service 
(now Agricultural Marketing Service), sent certified letters 
(return receipts received) to each of the partners of the respondent 
partnership, advising them of their numerous violations, and 
stating, inter alia (Finding 6): 


Failure to make full payment, or fuil payment promptly of the agreed 
purchase prices for fruits and vegetables purchased in interstate commerce 
are violations of Section 2 of the Act. Such violations are sufficient 
grounds for instituting disciplinary action which could result in the 
revocation or suspension of your license. 


You are afforded the opportunity to furnish us with an explanation that 
you may have and any reason why such disciplinary action should not be 
instituted against you. Your acknowledgement of this letter and your 
comments and explanations pertaining to the above should reach this 
office by October 24, 1969. 


On October 17, 1969, the partnership replied to the foregoing 
letter, referring to their financial difficulty, and requesting that 
complainant ‘‘please understand and help us through our present 
financial situation’’ (Finding 7). 


On November 19, 1969, the complainant replied to the respond- 
ents’ letter of October 17, 1969, and completely rejected the 
respondents’ plea to excuse continued violations. Complainant 
stated (Finding 8, emphasis supplied): 


If the Department continues to receive complainants regarding your slow 
payment, the Department will give consideration to _ instituting 
disciplinary action against you. As you are aware, the Perishable 
Agricultural Commodities Act requires prompt payment for produce 
purchased. The Regulations define prompt payment as payment within 10 
days after the day on which produce is accepted without complaint by the 
buyer. However, if the parties agree on a specified time for payment, such 
as 30 or 45 days after acceptance, the time for payment can be extended. 


Under the circumstances, we recommend that you fully discuss your 
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financial condition with your suppliers, and if you then make 
arrangements for payment at a specified time, you would not be involved 
in a violation of the Act if payment is made on the date specified. If some 
of the suppliers are not interested in dealing with you under such terms, 
then you should not purchase produce from them unless you intend to 
make the payments within 10 days. Those suppliers who are willing to sell 
under special terms should be requested to clearly state these terms on 


their invoices to you. 


The only concession made to respondents in complainant’s 
letter of November 19, 1969, was to advise respondents that no 
action would be taken at that time against them for their past 
violations. Complainant advised respondents to pay for produce 
involved in past violations ‘‘as soon as _ possible.’’ But 
complainant made it clear that future purchases of produce must 
be paid for within 10 days unless the ‘‘parties agree on a specified 
time for payment, such as 30 or 45 days after acceptance * * *. If 
some of the suppliers are not interested in dealing with you under 
such terms, then you should not purchase produce from them 
unless you intend to make the payments within 10 days.” 


Notwithstanding complaint’s unequivocal warning and 
direction to respondents, respondents continued to violate the Act 
over an extended period of time. All of the 115 transactions 
involved in this case relating to purchases of produce from 37 
sellers totaling $72,824.20 occurred after the warning letters of 
October 9, 1969, and November 19, 1969. Instead of paying 
within 10 days as required, respondents took up to eighteen 
months to pay the sellers. In the circumstances of this case, 
respondents’ violations were wilful, repeated, and flagrant. 


Failure to pay promptly for perishable agricultural commodities 
is a serious violation of the Act. As explained by Paul D. 
Koenigsberg, a witness for complainant (Tr. 50-51): 


A The law may be referred to as a fair trading act in the produce 
industry. The law was requested by the industry for its own protection. 


Its intent is to suppress unfair or fraudulent practices. And the Act 
spells out the practices that are to* be suppressed or prohibited or are 
considered violations. 


The basic reason is that the produce industry is a fast moving business. 
It is done on trust and payment must be obtained so that the shipper, let's 
say, or seller can pay his help, can pay his supplier, who may be a farmer or 
another packer. The law spells out the terms for such payments. It spells 
out what may be done to extend time of payment. 


Primarily, each dealer is supposed to operate on his own funds and not 
operate on the funds of his supplier. In being a slow pay or a late pay, the 
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receiver in effect is using the supplier’s funds, the supplier’s money 
without having to borrow on his own, without paying interest and in 
many, many cases forces the supplier to go to other financial sources to 
obtain funds to be able to pay for his own operations. Usually in obtaining 
these funds that supplier has to get a bank loan and pay interest. 


Q Carrying on that thought, Mr. Koenigsberg, is it your experience in 
the years you've served with the Perishable Agricultural Commodities Act 
program that persons who pay late are a severe risk within the industry? 


A Yes, it is quite often we have seen persons running up quite a history 
of late pay and then closing the doors, going out of business. It left the 
suppliers with very faint hope of recovery of the funds. And in very, very 
many instances the funds that were recovered were very small percentage 
of the amounts due. 


It is the policy of the Department to impose severe sanctions 
upon respondents who have engaged in serious or repeated 
violations of the regulatory laws administered by the 
Department. That policy has been set forth in many decisions 
filed in the last two years, most recently in In re Marvin Tragash 
Co., Inc., 33 Agriculture Decisions ___.__, PACA Docket No. 2- 
2770, decided December 24, 1974. In the Tragash case, the 
Department’s sanction policy was set forth in an appendix to the 
decision, which consisted of a lengthy excerpt from another recent 
case, In re Braxton McLinden Worsley, 33 Agriculture Decisions 
_____, P&S Docket No. 4716, decided November 12, 1974. The 
identical appendix is also set forth as an appendix to this decision. 


The complainant has recommended that the respondents’ 
licenses be revoked. Complainant states in its brief (pp. 14-15): 


This complaint and these proceedings were brought not to see that the 
creditors mentioned in the various transactions have finally received their 
money, but rather to remove an impediment to the industry. Too long has 
the industry been forced to pay for the Acevedo’s inability to bring their 
house to order. It is therefore complainant's position that any sanction less 
than revocation would constitute a tacit approval of respondent’s conduct, 
and would be detrimental to all those members of the industry who seek to 
obey the dictates of the Act. 


The Act authorizes the revocation of a license for ‘‘flagrant or 
repeated’”’ violations. 7 U.S.C. 499h(a). It may well be that 
revocation of respondents’ licenses is necessary to serve as an 
effective deterrent to future similar violations by respondents and 
by others. However, I would prefer to experiment for a short 
period of time to determine whether a lengthy suspension rather 
than revocation, in cases of this nature, will serve as an adequate 
deterrent. Accordingly, rather than revoking respondents’ 
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licenses, their licenses will be suspended for 70 days. If experience 
demonstrates that this does not serve as an adequate deterrent, 
more severe sanctions will be imposed in future cases involving 
violations occurring after this decision is filed. In no similar 
contested case will a shorter suspension period be imposed. 


The Administrative Law Judge proposed to suspend the 
corporation's license for only 14 days, and he would suspend such 
suspension unless the corporation were found, after opportunity 
for hearing, to have, within four years following the effective date 
of the order, committed further payment violations of the Act. 
The Administrative Law Judge proposed such a lenient sanction 
because of what he regarded as mitigating circumstances, viz., 
(Initial Decision, p. 12): 

Mr. Dimond’s letter fof November 19, 1969] does not fix the time of 
grace within which Respondents were to be in compliance before 
disciplinary action would commence. Indeed, we consider that the 
agency’s failure to follow-up on this matter by enforcement action for an 
extended period of many months, or otherwise to clarify the administrative 
intent in the matter, gives support to Respondents’ contention that they 
had tacit agency approval for continuing the practices of which they now 
stand charged until circumstances allowed them to work their way out of 
their financial difficulties. We conclude this to be a mitigating 
circumstance which must receive consideration. 


I disagree completely with that view. Mr. Dimond’s letter of 
October 9, 1969 (Finding 6), made it plain to respondents that 
failure to make full payment promptly is ‘‘sufficient grounds for 
instituting disciplinary action which could result in the revocation 
or suspension of your license.’’ And his letter of November 19, 
1969 (Finding 8), made it clear that respondents must im- 
mediately discontinue their violations. He told respondents that 
they could obtain agreements for deferred payments, and if ‘‘some 
of the suppliers are not interested in dealing with you under such 
terms, then you should not purchase produce from them unless 
you intend to make the payments within 10 days.’’ No period of 
grace whatever was set forth with respect to future violations. 
The letter emphatically required respondents to discontinue 
violating the payment provisions of the Act. 


The only concession made by Mr. Dimond to respondents’ plea 
(Finding 7) to ‘help us through our present financial situation”’ 
was Mr. Dimond’s assurance that no action would be taken at 
that time based on past violations, and any ‘‘shipments currently 
involved in pending complaints, or for which you have not paid 
the suppliers, should be paid for as soon as possible to avoid 
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further difficulties.’’ But Mr. Dimond’s letter clearly advised 
respondents that, except for past violations, they must pay 
within 10 days unless they had agreements for deferred payment, 
and that if ‘‘the Department continues to receive complaints 
regarding your slow payment, the Department will give 
consideration to instituting disciplinary action against you.” 


In these circumstances, there is no basis whatever for the view 
that respondents had tacit agency approval for continuing to 
violate the Act. Since the complainant is a relatively small 
regulatory agency charged with responsibility for supervising 
over 16,000 licensees, it is to be expected that some period of time 
may elapse between a warning and the institution of a formal 
proceeding. Also, if after warning a violator of his violations, the 
agency should delay bringing a formal action in the hope that the 
violator will cease his violations, that does not give rise to any 
inference of tacit agency approval of continued violations. The 
agency made its position perfectly clear to the respondents that 
its initial ‘‘violations are sufficient grounds for instituting 
disciplinary action which could result in the revocation or 
suspension of your license’’ (Finding 6). That warning was 
followed by 115 additional violations. It is abundantly clear from 
this record that respondents knew that they were violating the 
Act. There are no mitigating circumstances whatever in this case. 


The respondents contend in their brief that they are presently 
complying with the payment requirements of the Act. Although 
the record would seem to indicate that, at least in some trans- 
actions, respondents were still violating the Act at the time of the 
hearing (see Tr. 105-126), even if they did comply with the Act 
after the complaint was issued in this case, such late compliance 
would not in any way bea mitigating circumstance with respect to 
the 115 violations at issue in this proceeding. 


Respondents also set forth as ‘mitigating circumstances” 
(Response to Complainant’s Appeal from Initial Decision, pp. 5-6) 
the following: 


All employees of Respondents’ corporation and all partners of the 
partnership are of Mexican-American descent and operate their business in 
a lower socioeconomic area known as an ‘Impact Area” in San Antonio, 
Texas. An ‘‘Impact Area’’ is a poverty riddled area, sub-standard in 
living, health, education and many other facilities. It is a policy of 
Respondents to provide employment opportunities for persons in the 
“Impact Area’”’ that for ethnic, social and economic reasons are not able to 
find suitable income sources for their families elsewhere. For these reasons, 
two other governmental agencies have taken a direct interest in Respond- 
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ents’ business. Recently the Small Business Administration guaranteed a 
loan for $125,000.00 to Respondents to provide them with working capital 
enabling them to utilize all operating funds in keeping accounts paid 
“promptly.’’ The closing papers for the loan have been executed and 
Respondents have use of the funds (see attached letter of commitment 
from S.B.A.). Another government agency, The Mexican American Unity 
Council, which operates under authority of the United States Office of 
Economic Opportunity, has invested $50,000.00 in Respondents’ trucking 
business, which operates in conjunction with the produce company, 
because of its interest in the continuation of that business.‘ Respondents 
presently employ a large number of employees from the ‘impacted”’ 
poverty area. To impair Respondents’ operations at this time would not 
only damage the produce industry but create unemployment for many 
persons now sustaining their families through their jobs. 


It does not follow that two governmental agencies would be so interested 
in the continuation of Respondents’ business while another attempts to 
destroy it. 


If these matters were relevant, I would remand the proceeding 
to the Administrative Law Judge for the purpose of receiving 
evidence with respect thereto. However, these matters do not 
constitute ‘“‘mitigating circumstances.’’ They merely constitute 
circumstances that make it extremely painful to impose the 
sanction that is necessary in this case to serve as an effective 
deterrent to respondents and other potential violators. 


It would completely thwart the remedial purposes of the 
Perishable Agricultural Commodities Act if effective sanctions 
were not imposed upon persons who engaged in wilful, flagrant, 
repeated and serious violations of the Act merely because they 
were from a minority group in an impacted area and had received 
federal and private financial assistance. In addition, to impose a 
lesser sanction because the violator was a member of a minority 
group would not be fair to other similar violators who were not 
members of a minority group. Equal application of the laws to all 
violators is a basic concept of American jurisprudence. 


The federal and private programs favoring minority groups are 
most assuredly in the public interest. But there is no basis for 
showing favoritism to minority groups when a sanction is being 
imposed for wilful, flagrant, repeated and serious violations of a 
federal regulatory program. 


4. At the oral argument, respondents stated that the Mexican American Unity 
Council (which is a private organization funded by the Ford Foundation) had 
loaned the respondent corporation an additional $150,000, which loan was 
approved by the Office of Economic Opportunity. The Mexican American Unity 


Council also made large capital contributions to the Acevedos in exchange for 
stock. 
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The Administrative Law Judge, in proposing a lenient sanction 
in this case, relied on Jn re American Fruit Purveyor’s, Inc., 30 
Agriculture Decisions 1542 (1971), ruling on reconsideration, 31 
Agriculture Decisions 122 (1972). In that case, which involved 
failure to pay promptly under the Perishable Agricultural 
Commodities Act, the Judicial Officer suspended the respondent’s 
license for 14 days and suspended the suspension on condition 
that the respondent did not violate the payment provisions for 
four years. However, the circumstances that led to the lenient 
sanction in that case are totally absent here. In the American 
Fruit Purveyor’s case, the lenient sanction was imposed because, 
as far as the record in the case showed, the respondent had 
misconstrued the requirements of the Act and on a number of 
occasions had notified the complainant of its construction of the 
Act. The complainant, although writing numerous letters to the 
respondent, did not at any time correct the respondent’s 
misunderstanding. In the circumstances revealed by that record, 
there appeared to be no basis for an active suspension of the 
respondent’s license. Specifically, the Judicial Officer stated in 
the American Fruit Purveyor’s case (30 Agriculture Decisions at 
1587): 


Complainant’s counsel asserted during the oral agrument that the Chief 
of the Branch and the Head of the Complaint Section administering the 
regulatory program visited the respondent’s president at least two years 
ago on two separate occasions to explain the payment provisions to him, 
but that he adamantly refused to change his way (Oral Arg. pp. 61-62). 
That is not in the record and cannot be considered. Assuming the truth of 
the statement, it shows only that the complainant failed to introduce into 
evidence the most important part of the case. Such evidence, if introduced, 
would have drastically changed the case. 


In ruling on the complainant’s petition for reconsideration in 
the American Fruit Purveyor’s case, the Judicial Officer stated 
(31 Agriculture Decisions at 127-128): 


The complainant argues that the sanction imposed in this case is too 
lenient (Petition, pp. 26-28). The complainant states (Petition p. 28): 


We submit that if this “sanction” remains, it will only serve to 
encourage others to violate the act. This is especially true in this 
instance since this sanction is the first one imposed by this particular 
Judicial Officer and the industry will probably interpret his action as 
a pattern for the type of sanctions they can expect from him in the 
future when they engage in serious and willful violations of the act as 
found by the Judicial Officer to have been perpetrated by this 
respondent. 
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If this decision raises expectations in the industry of lenient sanctions 
for serious or flagrant violations, their expectations will be short-lived. For 
example, I have just filed a Tentative Decision in a case under another 
regulatory statute in which I agreed with the Hearing Examiner’s findings 
as to the violations but increased the recommended suspension of 45 days 
to three years. 


The lenient sanction was issued in this case solely because the 
complainant failed to prove a convincing case. As explained in the 
decision, the respondent advised the complainant in writing of its 
construction of the Act and regulations on a number of occasions and—as 
far as the record shows—the complainant made no effort to inform the 
respondent that it disagreed with its construction. 


In the present case, the record shows that the complainant 
clearly and expressly advised the respondents that they were 
violating the Act. Ramiro Acevedo, the respondent partnership’s 
General Manager, stated in a letter to complainant: ‘‘We realize, 
that we have violated the terms specified by the Perishable 
Agricultural Commodities Act Section 2, but; within the last five 
years our company has suffered severe losses and we are having 
financial difficulties’’ (Finding 7). The complainant rejected 
respondents’ plea to ‘‘help us through our present financial 
situation’ (Finding 7) by directing respondents not to purchase 
produce from shippers who did not agree on a specified time for 
payment “unless you intend to make the payments within 10 
days’’ (Finding 8). Following receipt of complainant’s warning 
letters, the respondents proceeded to violate the payment 
requirements in 115 transactions. Hence, the circumstances that 
led to a lenient sanction in the American Fruit Purveyor’s case are 
not present here. 


The issue is also presented in this case as to whether the license 
of the respondent partnership, which has now lapsed, should be 
suspended for violations which occurred during the period the 
license was in effect. 


The Department has taken what I regard as an anomalous 
position in some prior cases respecting the power to suspend or 
revoke a license which was operative at the time of the violation, 
but which expired before the order was issued. It has been held 
that power exists to revoke (In re L. L. L. Produce Co., 29 
Agriculture Decisions 849, 856 (1970); In re Turner Produce, 25 
Agriculture Decisions 87 (1966); In re Cloud & Hatton Brokerage, 
18 Agriculture Decisions 547, 550 (1959); In re Port Compress 
Company, 10 Agriculture Decisions 246, 254-256 (1951)), but not 
suspend, such expired licenses (In re Dunbeath-Hagen Corp., 26 
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Agriculture Decisions 465, 466 (1967); cf., In re Mandell, Spector, 
Rudolph Co., 24 Agriculture Decisions 897, 897-898 (1965)). 


The reason for revoking an expired license is because the 
various regulatory programs of the Department provide for 
certain consequences resulting from the revocation of a license in 
addition to the termination of the right to do business. For 
example, under the Perishable Agricultural Commodities Act, the 
Secretary shall refuse to issue a license to an applicant if he finds 
that the applicant, or any person responsibly connected with the 
applicant, is a person who, or is or was responsibly connected with 
a person who, has had his license revoked within two years prior 
to the date of the application (7 U.S.C. 499d(b)(A)). But the 
identical section requires the Secretary to refuse a license where 
the applicant, or any person responsibly connected with the 
applicant, is a person who, or is or was responsibly connected with 
a person who, has his license currently suspended (7 U.S.C. 
499d(b)(A)). 


In addition, the Act provides that, except with approval of the 
Secretary, no licensee shall employ any person, or any person who 
is or has been responsibly connected with any person, whose 
license has been revoked or is currently suspended by order of the 
Secretary (7 U.S.C. 499h(b)). Here again, the difference in 
administrative need between suspending or revoking an expired 
license is a matter of degree, not kind. 


There is no requirement in the Act that a license be currently in 
effect at the time a suspension or revocation order is issued. The 
Act merely requires that the Secretary determine that the Act has 
been violated. Specifically, the Act provides (7 U.S.C. 499h(a)): 


§ 499h. Grounds for suspension or revocation of license. 
(a) Authority of Secretary. 


Whenever (a) the Secretary determines, as provided in section 499f of 
this title, that any commission merchant, dealer, or broker has violated 
any of the provisions of section 499b of this title, * * * the Secretary may 
publish the facts and circumstances of such violation and/or, by order, 
suspend the license of such offender for a period not to exceed ninety days, 
except that, if the violation is flagrant or repeated, the Secretary may, by 
order, revoke the license of the offender; 


There is no basis in the Act for distinguishing between the 
authority of the Secretary to suspend an expired license and his 
authority to revoke an expired license. The Act should be 
construed to authorize either suspension or revocation of an 
expired license in order to achieve the results of the consequential 
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effects of a license suspension or revocation. 


Remedial statutes should be liberally construed to achieve the 
Congressional purpose. Sunshine Coal Co. v. Adkins, 310 U.S. 
381, 392; McDonald v. Thompson, 305 U.S. 263, 266; Piedmont 
& Northern Ry. v. Comm’n., 286 U.S. 299, 311-312; Bruhn’s 
Freezer Meats v. U.S. Department of Agriculture, 438 F.2d 
1332, 1836 (C.A. 8); Fulford v. Forman, 245 F.2d 145, 153 (C.A. 
5); Adler v. Northern Hotel Co., 175 F.2d 619, 620-621 (C.A. 7). 
See, also, Black v. Magnolia Liquor Co., 355 U.S. 24, 26. 
‘Remedial statutes should be liberally construed and should be 
interpreted (when that is possible) in a manner tending to 
discourage attempted evasions by wrongdoers.’’ Westinghouse 
Electric Corp. v. Pacific Gas & Electric Co., 326 F.2d 575, 580 
(C.A. 9), quoting from Scarborough v. Atlantic Coast Line R.R. 
Co., 178 F.2d 253, 258 (C.A. 4), certiorari denied, 339 U.S. 919. 


Hence, I conclude that an expired license under the Act can be 
suspended for violations which occurred while the license was in 
effect. In the present case, the license of the partnership should be 
suspended even though it has now expired in order to make it 
clear to the regulated industry that they cannot violate the Act 
and escape the collateral consequences of a license suspension 


merely by allowing their license to lapse prior to the issuance of an 
order. 


A final word should be said in this case with respect to an 
erroneous ruling by the Administrative Law Judge as to evidence 
sought to be introduced by the complainant. In addition to the 
evidence by Mr. Paul D. Koenigsberg as to the seriousness of 
prompt payment violations in the industry, the complainant 
wanted Mr. Koenigsberg to testify as to the exact sanction which 
complainant thought was needed to achieve the purposes of the 
Act (see Tr. 30-34). Mr. Koenigsberg is the chief investigator of 
the Regulatory Branch of the Fruit and Vegetable Division. He is 
the person primarily responsible for the investigation of 
disciplinary matters pertaining to violations of the Act (Tr. 31). 
The Administrative Law Judge felt that such testimony 
“infringes upon my prerogative to analyze the information which 
presumably he would give prior thereto” (Tr. 33). The 
Administrative Law Judge indicated that he would accept 
testimony of this nature only from the Secretary of Agriculture or 
his immediate delegatee (Tr. 31). 


The Administrative Law Judge’s ruling in this respect was 
erroneous. This is not a criminal proceeding where the purpose of 
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a sanction is to punish the offender. This is a civil, administrative 
proceeding in which the purpose of a sanction is to deter not only 
the particular violator but other potential violators as well. The 
administrative officials, who are in daily contact with the 
regulated industry, develop an expertise as to the sanction 
needed, assuming a particular violation is proven, to serve as an 
effective deterrent to the respondent and other potential violators, 
so as to achieve the purposes of the regulatory program. If the 
administrative officials choose to make their recommendation as 
to the exact sanction needed by means of testimony rather than 
brief, there is no rule of evidence or of law which should preclude 
them from offering such testimony. 


In In re Sy B. Gaiber & Co., ruling on reconsideration, 31 
Agriculture Decisions 843, 850 (1972), the Judicial Officer stated: 


The foregoing illustrations are not meant to be complete, but merely to 
serve as a guide to the type of background information I believe the 
agencies should introduce in order to aid the Hearing Examiners and the 
Judicial Officer in arriving at an appropriate sanction. Such background 
information is more important than an opinion expressed by an 
administrative official as to the exact number of days that a suspension 
order should embody. However, an opinion by an expert witness, e.g., a 
Branch Chief or Area Supervisor thoroughly familiar with the 
administrative program, as to the exact sanction necessary to effectuate 
the purposes of the Act, would be proper. Particularly in a proceeding in 
which there is no jury, it is permissible for an expert witness to express an 
opinion on the ultimate issue to be decided. See, e.g., Builders Steel Co. v. 
Commissioner of Internal Rev., 179 F.2d 377, 379-380 (C.A. 8). However, 
no recommendation is made to the administrative officials as to whether 
such an opinion should be given by way of testimony rather than 
argument. 


In a case decided just four months before the hearing in the 
present case, the case was remanded to the same Administrative 
Law Judge involved in the present case because he did not permit 
a witness for complainant to express his expert opinion as to the 
ultimate issue in the case. In remanding the proceeding, the 
Judicial Officer stated (Jn re Professional Commodity Service, 
Inc., 32 Agriculture Decisions 585, 590-591 (1973)): 


The Administrative Law Judge refused to let Richard P. Sargeant, 
Assistant Director of the Commodity Exchange Authority’s Registration 
and Audit Division in Washington, D.C., who has been an employee of the 
agency for over 30 years (Tr. 96), express an opinion as to whether the 
respondent corporation is unfit to engage in business as a futures 
commission merchant and as to whether its application for registration 
should be denied (Tr. 98-100). The Judge rejected such testimony 
primarily because it ‘asks for an opinion as to * * * one of the ultimate 
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determinations in this hearing.’’ (Tr. 98). The Judge stated that he would 
receive testimony only from the Administrator of the Commodity 
Exchange Authority with respect to such matters (Tr. 98-100). This ruling 
was erroneous. Even in a judicial proceeding, where there is no jury it is 
permissible for an expert witness to express an opinion on the ultimate 
issues to be decided. See, e.g., Builders Steel Co. v. Commissioner of 
Internal Rev., 179 F.2d 377, 379-380 (C.A. 8); In re Sy B. Gaiber & Co., 
supra, Ruling on Reconsideration, 31 Agriculture Decisions 843, 850. A 
fortiori such opinions should be permitted by an expert witness in an 
administrative proceeding in which the technical rules of evidence 
applicable in court proceedings are not applicable. See the cases cited in In 
re American Fruit Purveyor's, Inc., supra, 30 Agriculture Decisions 1542, 
1575 (1971). 


It would be unduly disruptive to the administrative process if only the 
administrator of a program who had the ultimate decision making 
authority were permitted to testify as to the policies of the agency or to 
give opinions on the ultimate issues in a proceeding. As a practical matter, 
any employee of the Commodity Exchange Authority who testifies that he 
is thoroughly familiar with the policies and procedures of the agency is 
probably competent to express an opinion as an expert witness relating to 
the agency's work or testify as to the policies of the agency. 


The Commodity Exchange Authority is a small regulatory agency with 
about 170 employees. It is involved in only a few hearings each year. It is 
not likely that the Administrator of the agency would send an employee to 
testify or express an opinion as to a matter who did not, in the judgment of 
the Administrator, have a thorough knowledge of the agency’s activities, 
policies, and procedures. Based upon 23 years’ experience with the 
Department’s regulatory agencies, I would be surprised if one of the 
Department's employees were sent to testify as to a matter when he was 
not sufficiently knowledgeable to testify. This does not, of course, mean 
that I would agree with his testimony. But I cannot reasonably foresee a 
case arising where it would not be an abuse of discretion for an 
Administrative Law Judge to refuse to permit one of the Department’s 
employees to testify as to a matter solely on the ground that the particular 
employee testifying was not a high enough official to express the agency's 
viewpoint. It is theoretically possible that an incompetent Department 
witness may be sent to testify, but highly unlikely. Cross-examination as 
to the witness’ knowledge and expertise is, of course, available to the 
private litigant. 


The holding in those prior cases is equally applicable to the 
present case. It was an abuse of discretion for the Administrative 
Law Judge to refuse to permit the chief investigator for 
complainant to give his expert opinion as to the sanction needed 
ia this case, assuming the violations were proven, to achieve the 
purposes of the remedial regulatory program. 


By way of analogy, even in criminal proceedings where the rules 
of evidence are much more strict than in administrative 
proceedings, it is settled that the rules are quite different and 
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much more liberal with respect to the evidence that may be relied 
upon to assist in determining the punishment to be imposed. In 
Williams v. New York, 337 U.S. 241, 246-247, the Court stated: 


Tribunals passing on the guilt of a defendant always have been hedged 
in by strict evidentiary procedural limitations. * But both before and since 
the American colonies became a nation, courts in this country and in 
England practiced a policy under which a sentencing judge could exercise a 
wide discretion in the sources and types of evidence used to assist him in 
determining the kind and extent of punishment to be imposed within limits 
fixed by law. 


Moreover, even if the Department’s policy—that 
knowledgeable administrative officials may, if they choose, 
testify as to the exact sanction needed to achieve the purposes of 
the regulatory program, assuming the violations are proven— 
were erroneous, the Administrative Law Judges should follow the 
Department’s policy set forth in published decisions until it is 
corrected on judicial review. 


The Supreme Court stated in Universal Camera Corp. v. Labor 
Board, 340 U.S. 474, 494, quoting from the Attorney General’s 
Committee on Administrative Procedure: 


In general, the relationship upon appeal between the hearing commissioner 
and the agency ought to a considerable extent to be that of trial court to 
appellate court. 


The subordinate relationship of the Administrative Law Judges 
to the agency is stated in Davis, Administrative Law Treatise 
(1958), § 10.06, as follows: 


The status of the examiner should and does depend upon his functions. His 
two main functions are to preside and to prepare the intermediate (initial or 
recommended) decision. Both functions are definitely subordinate. * * * 


*** 


To exalt the examiner to a position equal to or above that of the agency 
and to make him altogether independent of the agency would be clearly 
incompatible with the examiner’s necessarily subordinate functions and 
with the agency’s continued responsibility. 


The impropriety of the refusal by an Administrative Law Judge 
to follow the agency’s policy expressly set forth in published 


5. Courts have treated the rules of evidence applicable to the trial procedure and 
the sentencing process differently. See, e.g., Snyder v. Massachusetts, 291 
U.S. 97, 107, 128-129; Graham v. West Virginia, 224 U.S. 616, 619; United 
States v. Dalhover, 96 F.2d 355, 359-360. But cf. State v. Stevenson, 64 W. 
Va. 392, 62 S.E. 688 [footnote by Court ]. 
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decisions is emphatically shown in an article by the Chief 
Administrative Law Judge of the Federal Power Commission, 
who states (Zwerdling, ‘Reflections on the Role of an 
Administrative Law Judge,’’ Administrative Law Review 
(Winter 1973, Vol. 25, No. 1, p. 13)): 


Once we have stressed the importance of maintaining the administrative 
law judge’s independence, however, the other side of the coin is recognition 
that he is governed and bound by his agency’s rulings and directives, and 
that the final decisional responsibility lies in the agency; that, once the 
agency has ruled on a given matter, it is not open to reargument by the 
administrative law judge; and that, although an administrative law judge 
on occasion may privately disagree with the agency’s treatment of a given 
problem, it is not his proper function to express such disagreement in his 
published rulings or decisions. 


In the present case, however, the issue as to the appropriate 
sanction needed in this case to achieve the Congressional purpose 
was sufficiently discussed during the oral argument before the 
Judicial Officer that a remand for further evidence is not 
necessary. 


For the reasons set forth above, the licenses of the respondent 
partnership and the respondent corporation should be suspended 
for 70 days. 


ORDER AS TO DOCKET NO. 2-2717 


Respondents’ license is suspended for 70 days. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


ORDER AS TO DOCKET NO. 2-2889 


Respondent’s license is suspended for 70 days. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


Each order shall be effective 20 days after service thereof. 
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APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture 


Decisions ____, P.&S. Docket No. 4716, decided November 12, 
1974: 


U.S.D.A. SANCTION POLICY 


It is the policy of the Department to impose severe sanctions 
upon respondents who have engaged in serious or repeated 


violations of the regulatory laws administered by the 
Department. 


The imposition of a severe, administrative sanction is never a 
pleasant task. A license suspension or revocation order prevents a 
person from engaging in his chosen business for a specified period, 
or permanently. This can cause great hardship, not only to the 
individual violator, but to his family, employees, and customers. 


It is much easier and more pleasant to be ‘‘charitable” to the 
violator, putting more emphasis on his needs than the needs of 


society. The noted German philosopher Nietzsche observed 
almost a century ago: 


There is a point in the history of society when it becomes so 
pathologically soft and tender that among other things it sides even with 
those who harm it, criminals, and does this quite seriously and honestly. 
Punishing somehow seems unfair to it, and it is certain that imagining 
“punishment” and “being supposed to punish” hurts it, arouses fear in it. 
“Is it not enough to render him undangerous? Why still punish? Punishing 
itself is terrible.’’' 


Similarly, in administering regulatory programs, there is a 
danger that the agency may become so “pathologically soft and 
tender” that it fails to achieve the purpose of the legislators who 
enacted the remedial statutes. 


Since the Department of Agriculture administers 
approximately 50 regulatory statutes—more than any other 
agency—it is important that the Department administer the 
statutes ina manner to achieve the Congressional purposes. 


The sanction policy that has been followed in the Department's 
administrative, disciplinary proceedings decided in the last two 
years is set forth at length below. Most of this language is taken 


1. Nietzsche, Beyond Good and Evil (1886; Kaufmann trans., 1966), § 201, p. 
114. 
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verbatim from prior decisions. See, e.g., In re George Rex 
Andrews, 32 Agriculture Decisions 553, 563-583 (1973); In re 
American Commodity Brokers, 32 Agriculture Decisions 1765, 
1799 (1973); In re James J. Miller, 33 Agriculture Decisions 53, 
64-80 (1974), affirmed sub nom. Miller v. Butz, _._.__ F.2d 
_____(C.A. 5), decided August 8, 1974; In re J. A. Speight, 33 
Agriculture Decisions 280, 318 (1974). 


The administrative proceeding in this case does not partake of 
the essential qualities of a criminal proceeding. In permitting a 
person to engage in a Federally regulated business, the 
Government has, in effect, granted him a privilege. Suspension of 
the privilege for failure to comply with the statutory standard ‘‘is 
not primarily punishment for a past offense but is a necessary 
power granted to the Secretary of Agriculture to assure a proper 
adherence to the provisions of the Act.’’ Nichols & Co. v. 
Secretary of Agriculture, 131 F.2d 651, 659 (C.A. 1). Accord: 
Helvering v. Mitchell, 303 U.S. 391, 399; Kent v. Hardin, 425 
F.2d 1346, 1349 (C.A. 5); Blaise D’Antoni & Associates, Inc. v. 
Securities & Exch. Com’n, 289 F.2d 276, 277 (C.A. 5), certiorari 
denied, 368 U.S. 899; Eastern Produce Co. v. Benson, 278 F.2d 
606, 610 (C.A. 3); Cella v. United States, 208 F.2d 783, 789 C.A. 
7), certiorari denied, 347 U.S. 1016; Irving Weis & Co. v. 
Brannan, 171 F.2d 232, 235 (C.A. 2); Nelson v. Secretary of 
Agriculture, 133 F.2d 453, 456(C.A. 7); Board of Trade of City of 
Chicago v. Wallace, 67 F.2d 402, 407 (C.A. 7), certiorari denied, 
291 U.S. 680; and Farmers’ Livestock Commission Co. v. United 
States, ; 54 F.2d 375, 378 (E.D. Ill.). See, also, Ex Parte Wall, 107 
U.S. 265, 287-290; Hawker v. New York, 170 U.S. 189, 190-200; 
Steuart & Bro. v. Bowles, 322 U.S. 398, 406-407; Brown v. 
Wilemon, 139 F.2d 730, 731-732 (C.A. 5); Chamberlain, Dowling, 
and Hays, The Judicial Function in Federal Administrative 
Agencies (1942), pp. 93-95. 


The function of an administrative sanction is ‘‘deterrence rather 
than retribution’? (Schwenk, ‘‘The Administrative Crime, Its 
Creation and Punishment by Administrative Agencies,’ 42 Mich. 
L. Rev. (1943) 51, 85). 


Under the foregoing authorities, the sanction should, inter alia, 
be adequate to deter the respondents from future violations. 


In Beck v. Securities and Exchange Commission, 430 F.2d 
673, 675 (C.A. 6), the Court questioned, without deciding, 
whether a suspension order may also be used to deter others in the 
regulated industry from committing similar violations. As far as I 
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know, this is the only case in which the use of an administrative 
sanction to deter others has been questioned. Previously, the use 
of an administrative sanction to deter others had been assumed to 
be proper. See, e.g., American Air Transport and Flight School, 
Inc., Enforcement Proceeding, 2 Pike & Fischer Ad. L. 2d 213, 
215 (C.A.B.). See, also, the dissenting opinion in Beck v. 
Securities and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 


In cases arising under the Civil Aeronautics Act, it has been 
expressly held that the Civil Aeronautics Board has the power to 
‘impose a suspension as a ‘sanction’ against specific conduct or 
because of its ‘deterrence’ value — either to the subject offender 
or to others similarly situated.”” Pangburn v. C.A.B., 311 F.2d 
349, 354 (C.A. 1). Accord: Hard v. Civil Aeronautics Board, 248 
F.2d 761, 763-765 (C.A. 7), certiorari denied, 355 U.S. 960; 

Wilson v. Civil Aeronautics Board, 244 F.2d 773, 773-774 (C.A. 
D.C.), certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of 
sanctions only on the respondents and not on others. It is well 
recognized that persons regulated by a governmental agency keep 
abreast of administrative proceedings. The actions of potential 
violators could be significantly affected by the sanctions imposed 
against other persons. Eight years’ experience in_ the 
administration of a regulatory program has convinced me that it 
is necessary to consider, as a major factor, the effect of a sanction 
in a particular case not only on the violator, but on other potential 
violators, as well. 


Socrates recognized that ‘‘the proper office of punishment is 
two-fold: he who is rightly punished ought either to become better 
and profit by it, or he ought to be made an example to his fellows, 
that they may see what he suffers, and fear and become better.’’? 


Similarly , Plato said that no man is to be punished ‘“‘because he 
did wrong, for that which is done can never be undone, but in 
order that, in the future times, he, and those who see him 
corrected, may utterly hate injustice, or at any rate abate much of 
their evil-doing.’’* 


The deterrent effect of punishment of one violator on potential 


2. Encyclopedia Brittannica, The Great Ideas: A Syntopicon of Great Books of 
the Western World (Vol. II, 1952), pp. 492-493. 
3. Id. at 492. 
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violators is recognized in Deuteronomy 13:10-11 (R.S.V.; see also, 
Deuteronomy 19:19-20), as follows: 


You shall stone him to death with stones * * *. And all Israel shall hear, 
and fear, and never again do any such wickedness as this among you. 


In the field of criminal law, it is settled beyond question that 
one of the primary purposes of the penalty imposed on a particular 
violator is to deter other potential violators. 


* * * punishment, in this context [i.e., ‘‘general prevention’’], is used 
not to prevent future violations on the part of the criminal, but in order to 
instill lawful behavior in others. ‘ 


* * * deterrence * * * is aimed at the protection of society. By making a 
certain action a punishable offense, we expect that people will refrain from 
committing the offense through fear of punishment. * * * 


‘The purpose of punishment as a deterrent * * * is also to demonstrate to 
the potential offender the consequences if he violates the law. * 


* * * the deterrent value of a correctional system is not restricted to 
those who come into direct contact with it but applies to the whole 
population. * 


* * * it is a primarily preventive consideration — having an eye to what 
is necessary to keep the people reasonably law-abiding — which today's 
legislators have in mind, too, when they define crimes and stipulate 
punishments. ’ 


* * * police regulations which are such commonplaces in modern times: 
traffic ordinances, building codes, * * * regulations governing commerce, 
etc. Here there is no doubt that punishment for infraction has primarily a 
general-preventive function. Here nearly all of us are potential criminals. * 


The purpose of punishment, be it a criminal sentence, a civil penalty, or 
punitive damages, is not to inflict suffering or to impose a loss on the 
offender. Its object is to act as a deterrent: first to discourage the offender 
himself from releating his transgression; and, second, to deter others from 
doing likewise. * 


4. Andenaes, ‘‘The General Preventive Effects of Punishment,"’ 114 University 
of Pennsylvania Law Review (1966), 949, 982. 

5. Gardiner, ‘‘The Purposes of Criminal Punishment,’’ 21 Modern Law Review 
(1958), 117, 121. ; 

6. Gould and Namenwirth, “Contrary Objectives: Crime Control and the 
Rehabilitation of Criminals,’’ in Crime and Justice in American Society (1971), 
237, 246. . 

7. Andenaes, ‘General Prevention—Illusion or Reality?,"’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 177. 

8. Andenaes, ‘General Prevention— Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 182. 

9. Collins v. Brown, 268 F. Supp. 198, 201 (D.C. D.C.). 
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Sentencing is * * * an exacting task in which the Court undertakes to 
* * * impose a sentence which will best protect society, deter others and 
punish * * * the offender. '° 


More controversial but certainly no less important [than deterrence of 
the individual violator] is the need for deterrence, ‘“‘general prevention,” 
of potential criminals who may be dissuaded from crime by the threat and 
the administration of penalties. '' 


*** 


Penalties are not provided as punishment for the individual who has 
gone wrong. Their imposition is alone justified for the effect the 
punishment may have upon the convict in preventing him from 
continuance in crime and in teaching him that ‘the way of the transgressor 
is hard.’’ But the still greater effect to be attained is the deterrent effect 
the sentence may have upon those who may be inclined to follow the 
criminal course upon which the convict has embarked. '* 


* * * deterrence looks primarily at the potential criminal outside the 
dock fof the courtroom ] * * *.'' 


Punishment can protect society by deterring potential offenders * * *. ' 


* * * the greater the penalty, the ‘higher the costs associated with 
criminal activity,’’ and the higher these costs, the fewer crimes 
committed. '* 


One of these goals [of law] is deterrence by means of punishment. We 
punish in order to deter people from engaging in the undesirable conduct 
which we call crime. 


* * * deterrence, addresses itself * * * both to the individual himself— we 
hope he will be deterred in the future— and to the entire community. '* 


Perhaps the most salient authority for the proposition that one 
of the primary ends of punishment is to serve as a deterrent to 
other potential violators is Chief Justice William Howard Taft’s 
statement written in 1928: 

* * * the chief purpose of the prosectuion of crime is to punish the 
criminal and to deter others tempted to do the same thing from doing it 
because of the penal consequences. '’ 


10. United States v. Mandracchia, 247 F. Supp. 1, 4 (D.N.H.). 

11. Tappan, Crime, Justice and Correction (1960), p. 243. 

12. Id. at 243, fn. 5, quoting from People v. Gowasky, 219 App. Div. 19, 24, 25, 
219N.Y.S. 373, 380, affirmed, 244 N.Y. 451, 155 N.E. 737. 

13. Fitzgerald, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 

14. Ibid. 

15. Berns, “Justified Anger: Just Retribution,’”’ Imprimis (Vol. 3, No. 6, June 
1974), p. 3. 

16. Puttkammer, Administration of Criminal Law (1953), 8. 

17. Menninger, The Crime of Punishment (1968), 194. The original statement of 
Chief Justice Taft’s position appeared in his article, ‘Toward a Reform of the 
Criminal Law,” in The Drift of Civilization (1929). 
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Johannes Andenaes, a leading authority from the University of 
Oslo, makes the same point, as follows: ‘‘From the point of view 
of sheer logic one must say that general prevention — i.e., 
assurance that a minimum number of crimes will be committed — 
must have priority over special prevention — i.e., impeding a 
particular criminal from future offenses.’’ '* 


In other words, it is more important to the general welfare of 
society to consider the effect that a sanction will have on other 
potential violators than to consider the sanction needed to prevent 
the particular individual from again violating the law. In fact, it is 
not uncommon to have certain types of offenses committed where 
‘there will practically never be an individual preventive need for 
punishment”’ and yet punishment ‘‘is necessary for general 
prevention.’’'® 


Whether punishment achieves the objective of deterring others 
from violating the law is questioned by some authorities, *° but 
affirmed by many others. 


As an argument for the abolition of the deterrent doctrine, it is often 
maintained that neither the threat nor application of penalties does 
prevent crime. This position reflects the simplistic notion, too commonly 
prevailing in matters of social action, that nothing has been achieved 
merely because not everything is accomplished that we should like. It is 
sometimes said that high crime rates prove that sanctions do not deter or 
that penalities actually invite the crimes of men who seek punishment to 
dissolve their feelings of guilt. With tiresome frequency the illustration is 
cited of the pickpockets who actively plied their trade in the shadow of the 
gallows from which their fellow knaves were strung. These assertions have 
a superficial relevance but they do not dispose of the issue by any means. 


Persons with a will to believe in the efficacy of an exclusively 
individualistic and positivistic correctional system often quote the words 
of Warden Kirchwey. His patent oversimplifications of man’s behavioral 
motivations should be noted, for this sort of loose thinking and naive 
criminological idealism pervert the ends of correction. 


**** 


It is true, certainly, that the Classical doctrine of deterrence appears 


18. Andenaes, ‘‘The General Preventive Effects of Punishment,” 114 University 

of Pennsylvania Law Review (1966), 949, 952. 

19. Andenaes, “General Prevention—Illusion or Reality?,”’ 43 The Journal of 

Criminal Law, Criminology and Police Science(1952), 176, 196. 

20. See, e.g., Menninger, The Crime of Punishment (1968), preface, viii, and pp. 

9, 108, 113, 206-208. However, even though Menninger believes that our present 

system of punishing criminals is a ‘‘crime’’ (id. at 28, 86, 280), he favors 
. continued ... 
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crudely oversimple in the light of modern conceptions of human behavior. 
In terms of reasonable goals for today it proposed to accomplish both too 
much and too little. This doctrine of deterrence was substantially more 
sound, however, than the position taken by those who deny any preventive 
effect to criminal sanctions. It is maintained here that the penal law and its 
application do in fact deter; indeed, with the declining efficacy of other 
forms of social control, it must be relied upon increasingly to maintain 
standards of behavior that are essential to the survival and security of the 
community. A complete failure of legal prevention cannot be inferred from 
the serious crimes committed by a small per cent of the population any 
more than can its success by the law obedience of the great preponderance 
of men. The matter is not so simple. *! 


* ** las to studies] indicating that the death penalty is ineffective as a 
deterrent to murder, their very broad interpretation has rendered a 
disservice to the more general issue of punishment as a deterrent to all 
kinds of criminal behavior. Such an expansive conclusion is obviously not 
justified since murder is, in many ways, a unique kind of offense often 
involving very strong emotions. ** 


*** 


It is naive to suppose that punishment exists in a vacuum and is 
unrelated to the specific kinds of acts and the meaning which the 
punishment has for the actor. *° 


. continued .. . 
“penalties” for violators. He states (id. at 202-203): 


Certainly the abolition of punishment does not mean the omission or 
curtailment of penalties; quite the contrary. Penalties should be greater 
and surer and quicker in coming. I favor stricter penalties for many 
offenses, and more swift and certain assessment of them. 

But these are not punishments in the sense of long-continued torture— 
pain inflicted over years for the sake of inflicting pain. If I drive through a 
red light, I will be and should be penalized. 

* * * 

If we disregard traffic signals we are penalized, not punished. If our 

offense was a calculated ‘‘necessity’’ in an emergency, then the fine is the 


‘price’ of the exception. 
**e** 


All legal sanctions involve penalties for infraction. But the element of 
punishment is an adventitious and indefensible additional penalty; it 
corrupts the legal principle of quid pro quo with a ‘‘moral’’ surcharge. 
Punishment is in part an attitude, a philosophy. It is the deliberate 
infliction of pain in addition to or in lieu of penalty. It is the prolonged and 
excessive infliction of penalty, or penalty out of all proportion to the 
offense. 


21. Tappan, Crime, Justice and Correction (1960), pp. 245, 246. 

22. Chambliss, ‘“‘The Deterrent Influence of Punishment,” 12 Crime & 
Delinquency (1966), 70, 71. 

23. Id. at 75. 
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That sanctions do, in fact, serve as a deterrent to ‘‘white-collar”’ 
violations is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, violators of 
the Sherman Antitrust law are relatively free from criminal prosecution, 
though the imposition of punishment would be maximally effective with 
this type of offense. ** 


An intensive study of parking violators indicates that * * * an increase 
in the severity and certainity of punishment does act as a deterrent to 
further violation. These findings suggest the necessity for a reappraisal of 
current thinking. Studies demonstrating the ineffectuality of punishment 
as a deterrent to certain types of offenses should not be interpreted to 
mean that punishment is ineffective in deterring all types of offenses.*° 


Since one of the main purposes of a criminal law sentence is to 
deter other potential violators from committing similar violations, 
it follows, a fortiori, that one of the main purposes of an 
administrative law sanction is to deter other potential violators. 
In criminal law, ‘{r]etribution or social retaliation, though 
persistently criticized by modern advocates of a progressive 
penology, continues to be a major ingredient of our penal law and 
of our correctional system.’’** ‘‘The principle of retribution was 
formulated in the lex talionis, the Mosaic doctrine expressed in 
Deuteronomy, 19:21: ‘Thine eye shall not pity, but life shall go for 
life, eye for eye, tooth for tooth, hand for hand, foot for foot’.’’*” 
But retribution or social retaliation is not one of the objectives of 
administrative sanctions — they are to ‘assure a proper 
adherence to the provisions of the Act’’ (Nichols & Co. v. 
Secretary of Agriculture, supra). Hence deterrence — both as to 
the individual violator, and as to other potential violators — is the 
primary, if not the only, objective of an administrative sanction. 


To serve as an effective deterrent to potential violators of a 
regulatory statute, I believe that administrative sanctions should 
be severe; sanctions which are too lenient, rather than being a 
deterrent, will serve as a catalyst for violations by others. Not all 
criminologists, sociologists, or jurists share this view; but many 
noted authorities do. 


24. Chambliss, “Types of Deviance and the Effectiveness of Legal Sanctions,” 
1967 Wisconsin Law Review 703, 716 (emphasis supplied). 

25. Chambliss, “The Deterrent Influence of Punishment,’’ 12 Crime & 
Delinquency (1966), 70. 

26. Tappan, Crime, Justice and Correction (1960), p. 241. See, also, Berns, 
“Justified Anger: Just Retribution,’’ Jmprimis (Vol. 3, No. 6, June 1974); 
Encyclopedia Brittannica, The Great Ideas: A Syntopicon of Great Books of the 
Western World (Vol. II, 1952), pp. 488-492. 

27. Tappan, Crime, Justice and Correction(1960), p. 241, fn. 3. 
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Since the power of a legal threat to function as a simple deterrent comes 
from the unpleasantness of the consequences threatened, one natural 
strategy for increasing the deterrent efficacy of threats is to increase the 
severity of threatened consequences. The theory of increased penalties as a 
marginal deterrent is simple and straightforward: all other things being 
equal, an increase in the severity of consequences threatened should reduce 
the number of people willing to run the risk of committing a particular 
criminal act * * *,*° 


**#* 


* * * when penalties for criminal activity that many people find 
attractive are quite low, thereby making crime a reasonable alternative to 
legitimate means of obtaining gratification for many persons, even a high 
probability of apprehension may leave a high rate of the threatened 
behavior, and increases in the severity of threatened consequences can be 
expected to have a more substantial marginal deterrent effect than if the 
level of consequences threatened is already quite high in relation to the 
benefits obtainable through criminal means. ”* 


**#* 


* * * if potential offenders believe that their chances of apprehension 
cannot be dismissed, the risk of a high penalty provides more incentive to 
avoid crime than the risk of a low penalty. *° 


**#* 


** * it is likely that increases in the severity of threatened consequences 
are more or less significant, depending on the relationship between size of 
penalty increase and size of base penalty. *! 


If we are hopeful of the curative effects of a threat, we have to make the 
threat unpleasant, which is another way of saying that we have to be 
severe. *? 


Dr. Zimring, a noted authority, capsulizes this concept in 
answering the question, ‘“‘how can the legal system make the best 
use of variations in severity fof sanctions] to achieve social 
defense?’ by stating: ** 


One answer is that, since the goal of all legal threats is to keep the 
population law abiding, the potential effectiveness of variations in severity 
of threatening consequences should be used to create the widest possible 


28. Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, A 
Monograph Series, National Institute of Mental Health — Center for Studies of 
Crime and Delinquency (1971), 83-84. 

29. Id. at 84. 

30. Id. at 85. 

31. Id. at 89. 

32. Puttkammer, Administration of Criminal Law (1953), 16-17. 

33. Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, a 
Monograph Series, National Institute of Mental Health — Center for Studies of 
Crime and Delinquency (1971), 90. 
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distinction between criminal and noncriminal behavior by threatening all 
types of serious crime with penalties which are as severe as possible. The 
aim of this strategy is to create a walled fortress around criminal activity 
by using the full power of threatened consequences to keep potential 
criminals from becoming actual criminals. 


Another possible strategy would be to threaten all serious crimes with 
major penalties, but to save a considerable amount of variation in 
threatened penalties to underscore distinctions between types of crime, as 
well as between serious crime and law-abiding behavior. 


Johannes Andenaes, of the University of Oslo, regarded by 
many as one of the most distinguished of the modern scholars 
writing about deterrence, states that the ‘“‘simplest way to make 
people more law-abiding, therefore, is to increase the 
punishment.’’** Mr. Andenaes believes that Feuerbach’s formula 
of psychological coercion: “the risk for the lawbreaker must be 
made so great, the punishment so severe, that he knows he has 
more to lose than he has to gain from his crime’’ has a “certain 
validity’’ as to violators of ‘‘economic regulations.’’ *’ ‘‘(E)conomic 
crimes,’’ to utilize his epithet, are clearly within the purview of the 
foregoing severity doctrine, such crimes being violations of 
“governmental regulation of the economy: price violations, 
rationing violations, unlawful foreign exchange transactions, 
offenses against workers protection, disregard of quality stand- 
ards, and so on.’’*® 


The applicability of severe sanctions to deter violations of 
“regulations governing commerce’ and other ‘economic’ 
regulations is succintly treated by Andenaes: 


I shall begin with a group of crimes which play a modest role in the 
literature but which have a good deal of practical importance and are good 
for illustration, all these police regulations which are such commonplaces 
in modern times: traffic ordinances, building codes, laws governing the 
sale of alcoholic beverages, regulations governing commerce, etc. Here 
there is no doubt that punishment for infraction has primarily a general- 
preventive function. Here nearly all of us are potential criminals. A public- 
spirited citizen has, of course, certain inhibitions against breaking laws 
and regulations. But experience shows that moral and social inhibitions 
against breaking the law are not enough in themselves to insure obedience, 
where there is conflict with one’s private interests. Thus the extent to 
which there can be effective enforcement by means of punishment 


34. Andenaes, ‘General Prevention—Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 191. 

35. Andenaes, “General Prevention— Illusion or Reality?,”” 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 178-179, 185. 

36. Id. at 184. 
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determines to what extent the rules are actually going to be observed. *’ 


*** 


A large number of the people who are affected by economic regulations 
* * * feel no strong moral inhibition against infraction. They often find 
excuses for their behavior in political theorizing: they oppose the current 
government’s regulative policies; * * *. Yet the matter of obedience or 
disobedience can often have important economic consequences. * * * In 
this area, at any rate, Feuerbach’s law of general prevention has a certain 
validity: it is necessary that consideration as to the risk involved in 
breaking the law should outweigh consideration of the advantages to 
breaking the law. ** 


Andenaes is careful to note that severity of punishment has a 
more salient effect on crimes, like economic violations, 
“committed after careful consideration * * * than for crimes which 
grow out of emotions or drives which overpower the individual 
(e.g. the so-called crimes of passion).’’*® 


Isaac Ehrlich, in one of the most sophisticated analyses of 
criminal activity ever made, using a simultaneous equation model 
for a regression analysis involving fourteen variables, found that 
the “rate of specified crime categories, with virtually no 
exception, varies inversely with estimates of the probability of 
apprehension and punishment by imprisonment * * * and with the 
average length of time served in state prisons * * *.’’*° 


Similarly, Professor Gordon Tullock states that ‘‘multiple 
regression studies show that increasing the frequency or severity 
of the punishment does reduce the likelihood that a given crime 
will be committed’ (emphasis supplied).‘' Professor Tullock 
concludes: ‘‘We have an unpleasant method—deterrence— that 
works, and a pleasant method—rehabilitation— that (at least so 
far) never has worked.’’** 


My views with respect to the necessity for severe sanctions for 
serious violations, in order to achieve the Congressional purpose 
of the Department’s regulatory programs, were set forth in In re 


37. Andenaes, ‘General Prevention— Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 182. ; 

38. Id. at 185. 

39. Id. at 192. 

40. Ehrlich, ‘Participation in Illegitimate Activities: A Theoretical and 
Empirical Investigation,’ Journal of Political Economy, Vol. 81 (May-June, 
1973), p. 545. 

41. Tullock, ‘‘Does Punishment Deter Crime?" The Public Interest (No. 36, 
Summer 1974), 103, 109. 

42. Id. at 110. 
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Sy B. Gaiber & Co., in a Ruling on Petition for Reconsideration, 
as follows (31 Agriculture Decisions 843, 850-851 (1972)): 


Congress enacted the remedial regulatory programs administered by the 
Department because of a need for economic law and order in the 
marketplace. The administrative sanctions imposed against violators of 
such regulatory programs should tend to achieve that purpose. 


Persons who engage in a regulated business have been granted a 
privilege. Suspension or revocation of the privilege for failure to comply 
with the statutory standards is a necessary power granted to the Secretary 
to assure a proper adherence to the regulatory program (see the cases cited 
in the Decision and Order herein, p. 47). Just as a lawyer may lose his 
privilege to practice law if he embezzles a client's funds or engages in other 
serious violations, a futures commission merchant, broker, or trader who 
manipulates a futures market or engages in other serious violations may 
lose his privilege to engage in futures trading. 

It is the general administrative practice under the 
Department’s regulatory programs to institute formal actions 
only as to violations regarded as serious or repeated. Many minor 
violations are disposed of with a warning letter or an informal 
stipulation. Hence it is to be expected that the relatively few 
formal cases which are instituted will generally warrant relatively 


severe sanctions. 


To summarize, a strong argument can be made in support of 


any philosophy of punishment or sanctions, ranging from 
extremely light to very severe. There are many excellent judges, 
criminologists, and sociologists at either end of the poles of this 
issue; many others take position between the poles. For the 
reasons set forth above, where the violation is serious or repeated, 
I believe in severe sanctions to deter future violations by the 
respondent and others. 


Another principle in determining the sanction to be imposed in 
a particular case is that, in general, there should be a reasonable 
relationship between the sanction and the unlawful practices 
found to exist.‘* In other words, the more serious the violation, 


43. Kent v. Hardin, 425 F.2d 1346, 1349-1350 (C.A. 5); G. H. Miller & 
Company v. United States, 260 F.2d 286, 295-297 (C.A. 7, en banc), certiorari 
denied, 359 U.S. 907; Daniels v. United States, 242 F.2d 39, 42 (C.A. 7), 
certiorari denied, 354 U.S. 939; Irving Weis & Co. v. Brannan, 171 F.2d 232, 
235 (C.A. 2); In re American Fruit Purveyors, Inc., 30 Agriculture Decisions 
1542, 1596 (1971); In re Louis Romoff, 31 Agriculture Decisions 158, 177 (1972). 
See, also, American Power Co. v. S. E. C., 329 U.S. 90, 112-118; Phelps Dodge 
Corp. v. Labor Board, 313 U.S. 177, 194; Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 484 (C.A. 7), certiorari denied, 345 U.S. 997; In re 
Electric Power & Light Corporation, 176 F.2d 687, 692 (C.A. 2); Wright v. 
Securities and Exchange Commission, 112 F.2d 89, 95 (C.A. 2). 
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the more severe should be the sanction. Even though punishment 
for the sake of punishment is not a relevant consideration in the 
field of administrative law, the principle of having a reasonable 
relationship between the violation and the sanction still has 
validity in a case of this nature. This is because in order to achieve 
the major Congressional purposes of the regulatory program, it is 
more important to deter serious violations than minor violations. 
Hence a severe sanction for a serious violation will have a greater 
deterrent effect than a milder sanction for a lesser violation, and 
thus will tend to effectuate the major objectives of the regulatory 
program. 


In addition, in determining sanctions to be imposed under the 
Act, great weight should be given to the recommendation of the 
officials charged with the responsibility for administering the 
regulatory program. See In re Sy B. Gaiber & Co., Ruling on 
Reconsideration, 31 Agriculture Decisions 843, 845-846 (1972). 
Such administrative officials, during the day-to-day 
administration of a regulatory program, develop a ‘“‘feel’’ for the 
severity of sanctions needed to serve as a deterrent to violations 
that cannot be developed by the Administrative Law Judges or 
the Judicial Officer, who come in contact with only a small part of 
the regulatory program. 


The recommendation of the administrative officials as to the 
sanction is not, of course, controlling. For example, if some of the 
allegations are not proven or if there are mitigating circumstances 
not taken into consideration by the administrative officials, the 
sanction may be considerably less than that recommended by 
them. See, e.g., In re American Fruit Purveyors, Inc., 30 
Agriculture Decisions 1542 (1971). But if the alleged violations 
are proven, and it appears that the administrative officials have 
fully considered the respondent’s contentions, the 
recommendation of the administrative officials as to the sanction 
needed to serve as an effective deterrent to the respondent and to 
other potential violators should be given great weight. 
Recognizing the greater opportunity for such administrative 
officials to develop expertise in this area, it will be the policy of 
the Judicial Officer never to increase the sanction recommended 
by the administrative officials. 


Insofar as practicable, the sanctions imposed under a 
regulatory Act against comparable violators for comparable 
violations should be reasonably uniform.‘* From the beginning, 


44. Inequality in judicial sentencing occurs “every day, often in different 
. continued... 
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the Judicial Officer has recognized that ‘{d]isciplinary action 
taken under * * * [a regulatory] act should follow some general 
pattern, * * * so that one order will not be entirely out of line with 
another involving similar violations.’’ In re Watkins Commission 
Company, Inc., 4 Agriculture Decisions 395, 400 (1945). See, 
also, In re Arnold Fairbank, 27 Agriculture Decisions 1371, 1384 
(1968); In re Nolan E. Poovey, Jr.,27 Agriculture Decisions 1512, 
1520-1522 (1968); In re Boone Livestock Company, Inc., 27 
Agriculture Decisions 475, 503 (1968); In re Milton Silver, d/b/a 
Chambersburg Livestock Sales, 21 Agriculture Decisions 1438, 
1452 (1962); In re American Fruit Purveyors, Inc., 30 Agriculture 
Decisions 1542, 1595-1596 (1971); Jn re Louis Romoff, 31 
Agriculture Decisions 158, 177 (1972).*° 


In determining whether one case is comparable to another, all of 
the relevant facts and circumstances must be considered, such as 
the nature of the violations, the nature of the respondents’ 
businesses, the respondents’ prior record as to violations, the 
deliberateness of the violations, prior warnings given to the 
respondents, etc. 


Also, the goal of uniform sanctions for comparable violations 
necessarily applies only to contested cases. Consent orders issued 
without a hearing should be given no weight whatsoever in 
determining the sanction to be imposed in a litigated case. In a 
case where a consent order is agreed to by the parties, there is no 
record or argument to establish the basis for the sanction. It may 
seem less than appears warranted because of problems of proving 
the allegations of the complaint or because of mitigating 
circumstances not revealed to the Administrative Law Judge or 
the Judicial Officer. Other circumstances, such as personnel and 
budget considerations and the delay inherent in litigation, may 


. continued .. . 

courtroom in the same courthouse. Two boys fail to report for military 
induction — one is sentenced to five years in prison, the other gets probation and 
never enters a prison. One judge sentences a robber convicted for the third time 
to one year in prison, while another judge on the same bench gives a first 
offender ten years. One man far more capable of serious crime than another and 
convicted of the same offense may get a fine, while the less fortunate and less 
dangerous person is sentenced to five years in the state penitentiary.”’ Clark, 
Crime in America (1970), p. 224. There is no excuse for such erratic sanctions in 
administrative disciplinary proceedings before a single agency. 

45. Accordingly, counsel should, in all cases, in their briefs and arguments, refer 
to relevant prior cases under the Act which should be considered in determining 
the appropriate sanction to be imposed in the particular case, in the event a 
violation is found to have occurred. 
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also cause a consent order to seem less severe than appropriate. 
Conversely, a consent order may seem more severe than appears 
warranted because of aggravated circumstances not revealed by 
the complaint. 


In some cases, following the ‘‘deterrent policy’’ set forth above 
may lead to the imposition of a sanction more severe than the 
sanctions previously imposed under the Act for similar violations. 
If so, uniformity must yield to effectiveness. An effective sanction 
will be issued in such cases even if it is more severe than sanctions 
previously imposed for similar violations. In such circumstances, 
uniformity will be achieved only as to cases subsequent thereto. 


In other words, uniformity is a desirable goal; but it is not an 
absolute requirement. A respondent has no inherent right to a 
sanction no more severe than that applied to others. See Hiller v. 
Securities and Exchange Commission, 429 F.2d 856, 858-859 
(C.A. 2); G. H. Miller & Company v. United States, 260 F.2d 
286, 296 (C.A. 7), certiorari denied, 359 U.S. 907. As the Court 
held in Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 186: 
‘“‘We read the Court of Appeals’ opinion to suggest that the 
sanction was ‘unwarranted in law’ because ‘uniformity of 
sanctions for similar violations’ is somehow mandated by the Act. 
We search in vain for that requirement in the statute.”’ 


An agency is free to reconsider sanctions previously imposed 
without prior notice. Communications Comm’n v. WOKO, 329 
U.S. 223, 228; Continental Broadcasting v. Federal Comm. 
Comm’'n., 439 F.2d 580, 582-584 (C.A. D.C.); N.L.R.B. v. 
Majestic Weaving Co., 355 F.2d 854, 860 (C.A. 2); quoted with 
approval in Davis, Administrative Law Treatise (1970 Supp.), 
§ 17.08, p. 604. 


In Communications Comm’n v. WOKO, 329 U.S. 223, 228, the 
Court held: “Much is made in argument of the fact that 
deceptions of this character have not been uncommon and it is 
claimed that they have not been dealt with so severely as in this 
case. * * * The mild measures to others and the apparently 
unannounced change of policy are considerations appropriate for 
the Commission in determining whether its action in this case is 
too drastic, but we cannot say that the Commission is bound by 
anything that appears before us to deal with all cases at all times 
as it has dealt with some that seem comparable.”’ 


Similarly, in Butz v. Glover Livestock Comm'n Co., 411 U.S. 
182, 187, the Court held that the ‘““employment of a sanction 
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within the authority of an administrative agency is thus not 
rendered invalid in a particular case because it is more severe than 
sanctions imposed in other cases.” 


As I stated in Jn re Sy B. Gaiber & Co., Ruling on 
Reconsideration, 31 Agriculture Decisions 843, 850 (1972): 


In any case in which the Judicial Officer determines that the sanctions 
previously imposed for similar violations are not adequate under present 
circumstances to effectuate the purposes of the regulatory program, a 
more severe sanction will be imposed in that case, rather than merely 
announcing that in future cases the sanction will be increased. An 
administrative agency is free to reconsider sanctions previously imposed 
without prior notice (see Jn re Louis Romoff, 31 Agriculture Decisions 158, 
186, and cases cited therein), and such practice will be routinely followed. 
Persons who intentionally violate a regulatory program are not playing a 
game under which they are entitled to consider the sanctions previously 
imposed for similar violations and determine whether they want to run the 
risk of detection and the imposition of such a sanction. They run the 
distinct risk that a more severe sanction will be imposed against them. 


To conclude this extended discussion as to the Department’s 
sanction policy, Congress has determined that there is a need for 
Federal regulation of the agricultural marketing system. To 
achieve the Congressional purposes with respect to the various 
remedial statutes administered by the Department, severe 
sanctions must be imposed for serious violations. We have no 
reasonable alternative. ‘‘For whatever our opinion may be on the 
question of free versus controlled economy, there is no denying 
that ineffective regulation is the worst arrangement of them 
"= 


(No. 16,231) 


In re Soutuwest Propuce, Inc. PACA Docket No. 2-2997. De- 
cided January 16, 1975. 


Failure to pay promptly and in full — wilful, flagrant and repeated violations 
— Sanction 


Where respondent violated the Act and regulations in failing to pay promptly 
and in full for perishable agricultural commodities purchased and received 
in commerce in numerous transactions as found herein, respondent has 


46. Andenaes, ‘General Prevention—IIlusion or Reality?,”’ 43 The Journal of 
Criminal Law, Criminology and Police Science(1952), 176, 184. 
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wilfully, flagrantly and repeatedly violated the Act. Respondent’s license as 
a registrant under the Act is suspended for a period of 70 days. 
Daniel Wentzel and Dennis Becker, for complainant. 


Moses Goldberg, San Antonio, TX , for respondent. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter referred to as the ‘‘Act.’’ The complaint 
alleges that respondent wilfully, repeatedly and flagrantly 
violated § 2 of the Act (7 U.S.C. 499b) by failing to make prompt 
and full payment of the agreed purchase price for shipments of 
perishable agricultural commodities in interstate commerce. 


Respondent in its answer admitted the alleged purchases and 
its failure to pay promptly and that it had violated the Perishable 
Agricultural Commodities Act. In mitigation it maintained that it 
had not done so wilfully and flagrantly, but that its failure and 
violation resulted from misfortune and inexperience. 


An oral hearing was held December 11, 1973, in San Antonio, 
Texas. Respondent again admitted all of the allegations in the 
complaint except respondent denied that the violations were 
intentional. The complainant stipulated that all transactions 
appearing in paragraph 4 of the complaint had been brought 
current by payment as of July 1973. 


The Administrative Law Judge filed an Initial Decision on July 
22, 1974, in which he found that the respondents had violated the 
Act, but in view of what he regarded as mitigating circumstances, 
he suspended the license of the respondent for 14 days, and 
suspended such suspension on condition that respondent shall not 
violate the payment requirements for produce within the next four 
years. 


The complainant appealed to the Judicial Officer to whom final 
administrative authority to decide cases under the Act has been 
delegated (37 F.R. 28475; 38 F.R. 10795).' Oral argument was 
held on December 17, 1974. 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
. continued... 
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RELEVANT STATUTORY PROVISIONS 


Section 2 of the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499b) provides: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce— 


*** 


(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection with 
any transaction involving any perishable agricultural commodity which is 
received in interstate or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which in such 
commerce is negotiated by such broker; or to fail or refuse truly and 
correctly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such trans- 
action is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking in 
connection with any such transaction (emphasis supplied). 


Whenever the ‘‘Secretary determines * * * that any commission 
merchant, dealer, or broker has violated any of the provisions of 
section 499b of this title * * * the Secretary may * * * by order, 
suspend the license of such offender for a period not to exceed 
ninety days, except that, if the violation is flagrant or repeated, 
the Secretary may, by order, revoke the license of the offender”’ (7 
U.S.C. 499h(a)). 


The “Secretary may make such rules, regulations, and orders 


as may be necessary to carry out the provisions of this chapter 
** * (7 U.S.C. 4990). 


RELEVANT PROVISIONS OF THE REGULATIONS 


The administrative regulations in effect prior to August 20, 
1972, provided (7 CFR, Jan. 1, 1970, 46.2(aa)): 


(aa) ‘‘Full payment promptly”’ is the term used in the act in specifying 
the period of time for making payment without committing a violation of 
the act. The contracting parties have the right to agree as to when 


... continued... 


(5 U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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payment is due in connection with any transaction. In the absence of such 
agreement, “full payment promptly,” for the purpose of determining 
violations of the act, means: 


‘ 


*** 


(5) Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted after arrival at the contract 
destination without complaint by the buyer; Provided, That if the 
shipment is diverted to a destination other than the contract destination, 
the time shall run from the scheduled time of arrival at contract 
destination or the time of actual arrival at its ultimate destination, 
whichever is shorter * * *. 


The regulations effective August 20, 1972, provide (37 F.R. 
14561): 


§ 46.2 Definitions. 


*** 


(aa) ‘‘Full payment promptly”’ is the term used in the act in specifying 


the period of time for making payment without committing a violation of 
the act. ‘‘Full payment promptly,’’ for the purpose of determining 
violations of the act, means: 


*** 


(5) Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted; 


*** 


(9) * * * Provided, however, That as an exception to subparagraphs (1) 
through (9) of this paragraph, the parties may, be express agreement at 
the time the contract is made, provide a different time for payment, and if 
they have so agreed, then payment within the time provided shall 
constitute ‘‘full payment promptly’’: Provided further, That the party 
claiming the existence of such express agreement as to time of payment 
shall have the burden of proving it. 


FINDINGS OF FACT 


1. Southwest Produce, Inc., the respondent herein, is a Texas 
corporation with its business located at 1635 South Zarzamora, 
San Antonio, Texas. It has been licensed under the provisions of 
the Act at all relevant times herein. 


2. As itemized in paragraph 4 of the complaint, between June 
1972 and January 1973, respondent failed to make full payment 
promptly to 8 different sellers of the agreed purchase price for 15 
lots of fruit and vegetables under and within the provisions of the 
Act, totaling $15,519.75. Final payment of these accounts was 
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effected from 3 months to 11 months following the due date under 
the Act and regulations. 


3. In June 1972, respondent received a consignment from a 
California consignor of 50 cartons of oranges which respondent 
sold realizing net proceeds of $52.50, payment of which was due 
on or before June 30, 1972, but was not made until October 24, 
1972, almost four months late. 


4. As itemized in paragraph 6 of the complaint, from October 
1971 through December 1972, respondent failed to make full 
payment promptly of the agreed purchase price to 20 sellers of 49 
lots of fruit and vegetables, totaling $38,336.85. Final payment of 
these accounts ranged from 1 to 11 months past the due date 
under the Act and regulations. 


5. On June 29, 1972, J. J. Gardner, Acting Chief, Regulatory 
Branch, Fruit and Vegetable Division, wrote to the respondent 
advising it of its numerous failure to pay promptly for produce 
purchased in interstate commerce. The letter set forth the 
payment requirements of the regulations, and stated: 


Failures to make full payment, or full payment promptly, of the agreed 
purchase prices for fruits and vegetables that move in interstate commerce 
are violations of Section 2 of the Act. Such violations are sufficient 
grounds for instituting disciplinary action against you which could result 
in the revocation or suspension of your license. 


Of the 64 violations involving respondent’s failure to pay 
promptly set forth in Findings 2 and 4, supra, 25 violations 
occurred after the warning letter of June 29, 1972, was received by 
respondent. 


6. On July 4, 1972, the respondent replied to complainant’s 
letter of June 29, 1972, referred to in Finding 5, supra, stating: 


I, Lorenzo Munoz Jr., President of Southwest Produce Inc., am in receipt 
of your certified letter dated June 29, 1972, and I very much regret being in 
such a predicament as to warrant such a letter from your department. 


We thank the opportunity given our Company by your Department to 
explain or give reason why no disciplinary action should be taken. We are a 
young group with little experience trying to make good out of a tough 
business. We have always paid all of our bills in full, a little slow maybe. 
We have some complaints filed against us, but to date we have answered 
the majority of them with payment in full. 


Weare trying real hard to pay off all of our shippers and it looks like we are 
so close to seeing the light for the first time in four or five years. As our 
records show, we have paid late on some occasions, but we have never 
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failed to pay. Our intentions are, God willing, to pay one and all, but to do 
this, we need to keep on working seven days a week, holidays included. All 
this has been a real tough experience for us, being that we are a young aged 
group. I am 33 years old, my brother Bobbie is 25, and he has been 
working with the firm for the last 6 years. 


Take one thing into consideration Mr. Gardner, if your department decides 
to suspend or revoke our license. How will we pay our present and past 
invoices, and what will happen to us, being that we have done this kind of 
work most of our lives. 


I consider myself sound of body and mind and competent enough to pay off 
everybody if given the opportunity. We have learned much by our own 
mistakes, and we are working to correct them and to work within the 
regulations under the act. 


The biggest mistake that we have committed is overbuying, which leads to 
a few more sales on credit, a mistake that we have been trying to correct 
and have been gaining ground on. 


The complaint filed by J. C. Watson Company, Parma, Idaho, was true 
and correct, and I am also glad to inform you that the complaint was paid 
in full with a West Side State Bank cashiers ck. #182762 on June 16, 1972, 
in the amount of $727.50. 


Mr. Gardner, the decision is up to your Department. We will continue to 
work hard and try to catch up to all of our old bills and new ones too. We 
will await your reply, and if I am needed for anything, please feel free to 
contact me at this number, 512/2245566 from 4 A.M. TO 6:30 P.M., and 
at my home, 512/2265820, after 7 P.M. 


Thanking you in advance for any and all considerations given our case, we 
remain, respectfully yours, 


Southwest Produce, Inc. 


/s/ Lorenzo Munoz Jr. 
President 


7. On July 7, 1972, complainant replied to the respondent’s 
letter of July 4, 1972, referred to in Finding 6, as follows: ? 


Gentlemen: 


We have your letter of July 4, 1972, in reply to our letter of June 29, in 
which we summarized the various shipments of fruits and vegetables 
purchased in interstate commerce for which you failed to pay promptly. 
Such failures are violations of the Perishable Agricultural Commodities 
Act. 


You explained that your failure to make full payment promptly resulted 


2. Official notice is taken of this letter inasmuch as counsel for respondent agreed 
at the hearing that it could be filed after the hearing. Opportunity to show the 
contrary (5 U.S.C. 556(e)) is afforded by means of a petition to reconsider this 
decision and order. 
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from inexperience, overbuying, and credit sales. You stated that necessary 
steps are being taken to correct this situation. After considering this 
matter, the Department has decided to take no further action at this time. 
However, these violations become part of your cumulative record. 


If future violations of the Act are committed by you, the Department will 
give serious consideration to instituting disciplinary action and these 
violations may be cited at that time. 


Sincerely, 


J. J. Dimond, Chief 
Regulatory Branch 
Fruit and Vegetable Division 


8. In addition to the letters referred to above, complainant sent 
numerous other letters to respondent advising it that failure to 
pay promptly for produce is a violation of the Act. Further, 
complainant made telephone calls to respondent with respect to 
its violations, and in December 1972, a representative from 
complainant’s Ft. Worth office called upon the respondent ‘‘and 
warned them orally that such continued violations could lead to 
disciplinary action” (Tr. 24). 


9. In the absence of objection, evidence was _ presented 
concerning additional failures to pay promptly by respondent 
which involved violations occurring after the filing of the formal 
complaint herein. The sellers involved in these additional 
violations have now been paid in full. 


10. The respondent’s failure to make full payment promptly to 
the sellers of regulated fruit and vegetables in the 64 transactions 
referred to in Findings 2 and 4, and the respondent’s failure to 
promptly remit to the consignor the proceeds from the 
consignment sale referred to in Finding 3, constitute wilful, 
flagrant and repeated violations of § 2 of the Act (7 U.S.C. 499b). 


CONCLUSIONS 


The facts with respect to respondent’s failure tc pay promptly 
for numerous lots of produce purchased in interstate commerce 
are not in dispute. 


Admittedly, during the period June 1972 through January 
1973, respondent purchased, received and accepted without 
complaint 15 lots of perishable agricultural commodities in 
interstate commerce from 8 sellers, but failed to make full 
payment promptly to the sellers of the agreed purchase prices 
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totaling $15,519.75. Full payment was made between 3 and 11 
months late. 


Admittedly, during the period October 1971 through December 
1972, respondent purchased, received and accepted without 
complaint in interstate and foreign commerce 49 lots of fruits and 
vegetables from 20 sellers, but failed to make full payment 
promptly of the agreed purchase prices totaling $38,336.85. Full 
payment was made between 1 and 11 months late. 


Numerous warnings were given to the respondent that 
continued violations could result in the revocation or suspension 
of respondent’s license. Such warnings were made in writing, by 
telephone calls and by a personal visit. 


On June 29, 1972, complainant advised respondent that its 
violations “‘are sufficient grounds for instituting disciplinary 
action against you which could result in the revocation or 
suspension of your license’’ (Finding 5). Respondent replied that 
it was having financial difficulty, and complainant then advised 
respondent on July 7, 1972, that it would take no action against 
respondent at that time for past violations, but complainant 
stated (Finding 7): 


If future violations of the Act are committed by you, the Department will 
give serious consideration to instituting disciplinary action and these 
violations may be cited at that time. 


Despite these warnings, respondent continued to violate the 
Act on numerous occasions. In fact, respondent’s violations 
continued after the complaint was issued in this proceeding. 


In view of the respondent’s many violations occurring over an 
extended period of time, the violations were clearly wilful (see In 
re James J. Miller, 33 Agriculture Decisions 53, 83-87 (1974), 
affirmed sub nom. Miller v. Butz, _____ F.2d _____(C.A. 5), 
decided August 8, 1974; In re American Fruit Purveyor’s, Inc., 30 
Agriculture Decisions 1542, 1588-1589 (1971)). The respondent’s 
inability to pay for produce promptly because of financial 
difficulties does not, of course, negate wilfulness. As stated in In 
re George Steinberg & Son, 32 Agriculture Decisions 236, 267-268 
(1973), affirmed, 491 F.2d 988 (C.A. 2), certiorari denied, No. 73- 
1681, 43 L.W. (Sup. Ct.) 3208: 


In view of the explicit and unequivocal statutory requirement for paying 
for perishable agricultural commodities purchased, the inability to pay for 
such commodities because of insolvency should not be regarded as 
evidence of lack of wilfulness. See Jn re Cloud and Hatton Brokerage, 18 
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Agriculture Decisions 545, 549 (1959), revoking respondent’s license for 
“wilful, repeated and flagrant violations” notwithstanding the fact that 
the failure to pay for produce resulted from the respondent’s bankruptcy. 
See, also, In re DeVita Fruit Co., 31 Agriculture Decisions 304 (1972), 
appeal pending sub nom. Quinn v. Butz (No. 72-1396, C.A. D.C.), in 
which the Judicial Officer held that the expectation of a possible loan from 
the Small Business Administration would not diminish the flagrancy of the 
firm’s failure to pay. 

Here there was no evidence of a sudden calamity which caused the 
respondent's inability to pay for the produce; but even a sudden calamity, 
e.g., a fire, occurring after produce is purchased, resulting in the inability 
to pay for produce, would not negate a violation of § 2 of the Act and 
would not be evidence of lack of wilfulness. The Act calls for payment — not 
excuses. If excuses were relevant, it would entail investigation of such 
matters as whether the violator had adequate insurance to cover a 
catastrophe, whether he should have anticipated a loss and had adequate 
reserve funds, etc.; but such matters are irrelevant either as to a finding 
that a person violated the Act or as to wilfulness. 


Since respondent’s violations were wilful, its license could be 
suspended without prior warning letters (5 U.S.C. § 558(c)). But 
in any event, warning letters were sent in this case. 


In addition, it is settled under the Act that the respondent’s 
failure to pay promptly in many transactions constitutes 
“repeated’’ violations. See, e.g., In re John Martino, 28 
Agriculture Decisions 1357, 1359 (1969). 


Moreover, respondent’s violations were flagrant. Despite 
complainant’s letters, telephone calls and a personal visit to 
respondent’s premises, in which respondent was advised of the 
requirements of the Act and told that its violations were sufficient 
grounds for instituting disciplinary action against it which could 
result in the revocation or suspension of its license, respondent 
continued to violate the Act on numerous occasions. In fact, 
respondent's violations continued after the formal complaint was 
filed in this proceeding. 


In the circumstances of this case, respondent’s violations were 
wilful, repeated, and flagrant. 


Failure to pay promptly for perishable agricultural commodities 
is a serious violation of the Act. As explained by Paul D. 
Koenigsberg, who has been involved with this regulatory program 
for about 32 years and is in charge of its disciplinary unit (Tr. 18, 
26-27): 


Q Okay. Now, in bringing one of these disciplinary proceedings for no 
payment or slow payment, does the department consider itself as 
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carrying out the desires of the industry or simply is it the department 
desires to be the regulatory agency? 


A No, sir, the department considers itself a service agency rather than a 
police agency. It is the industry's desire and has been expressed by the 
industry nationally any number of times, as a matter of fact, the 
national potato counsel just recently at its, I assume, annual meeting, 
made a question of slow pay, no pay, the first order of discussion and 
business and quite a large article appeared in the ‘‘Packer’’ of 
November 17, 1973. I believe that is the correct date. The ‘‘Packer”’ is 
a trade newspaper. 


**e* 


Q Now, going back to the departments in general, why is it that failures to 
pay promptly are considered serious violations? 


A By a buyer failing to pay the seller promptly quite often the seller is 
forced to borrow money on the open financial market and pay interest 
on it. At times if a seller is operating in very close operations he may 
not be able to get money from a bank or a finance company and we 
have had any number of occa [s]ions where the sellers have been 
forced out of business, but fat] the same time with the seller not 
having enough money to pay his bills, his creditors may be hurt 
because they can’t get paid. The seller can’t pay his employees, the 
creditors can’t pay their bills and their employees. It winds up in a 
vicious cycle, and as I say, quite often some people are forced out of 
business by that. 


Q Okay. Does slow payment, is that an indication [o]f financial 
instability on the part of the company that fails to pay on time? 


MR. GOLDBERG: Your Honor, I think that 
is a matter of conjecture. 


THE COURT: Sustained. 


In In re J. Acevedo & Sons, PACA Docket 2-2717 and 2-2889, 
decided this day, it is also recognized that slow payment is a 
serious violation of the Act. In that decision, the following 
testimony by Mr. Koenigsberg is quoted: 


A The law may be referred to as a fair trading act in the produce industry. 
The law was requested by the industry for its own protection. 


Its intent is to suppress unfair or fraudulent practices. And the Act 
spells out the practices that are to be suppressed or prohibited or are 
considered violations. 


The basic reason is that the produce industry is a fast moving 
business. It is done on trust and payment must be obtained so that the 
shipper, let’s say, or seller can pay his help, can pay his supplier, who 
may be a farmer or another packer. The law spells out the terms for 
such payments. It spells out what may be done to extend time of 
payment. 
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Primarily, each dealer is supposed to operate on his own funds and 
not operate on the funds of his supplier. In being a slow pay or a late 
pay, the receiver in effect is using the supplier’s funds, the supplier's 
money without having to borrow on his own, without paying interest 
and in many, many cases forces the supplier to go to other financial 
sources to obtain funds to be able to pay for his own operations. 
Usually in obtaining these funds that supplier has to get a bank loan 
and pay interest. 


Q Carrying on that thought, Mr. Koenigsberg, is it your experience in the 
years you've served with the Perishable Agricultural Commodities Act 
program that persons who pay late are a severe risk within the 
industry? 


A Yes, it is quite often we have seen persons running up quite a history of 
late pay and then closing the doors, going out of business. It left the 
suppliers with very faint hope of recovery of the funds. And in very, 
very many instances the funds that were recovered were very small 
percentage of the amounts due. 


The problems caused to other firms when a purchaser of 
produce does not pay promptly and in full was recognized by 
Lorenzo Munoz, Jr., the President and sole owner of respondent. 
Mr. Munoz attributed his firm’s violations to the failure by other 
firms to make full and prompt payment to respondent. 
Specifically, Mr. Munoz testified (Tr. 58, 61, 66-67): 


Q Allright, sir. Can you explain to the Court what you attribute to your 
being behind on some of your bills? 


A I imagine it is on account of accounts receivable not coming in. 
Q What do you have by way of accounts receivable at the present time? 


A Roughly, I would say thirty six thousand dollars. 
*** 
Q Have you also taken some efforts to collect some of your accounts 
receivable? 


A Yes, sir, we have. Like I told you a while ago, people, they just don’t 
want to pay, they don't pay fast enough. 


*** 
Q Mr. Munoz, you stated that the reason you are not current or have had 


your problems that lead to this complaint [is] because your accounts 
receivables have not been coming in? 


A That's right, sir. 
Q About how much money is owed to your company right now? 


A Roughly from the accounts from 1970 to here would roughly be thirty 
six thousand dollars. This I imagine from fifteen to twenty thousand 
dollars are old accounts that I know we will never collect. 
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Hence, the testimony by respondent’s President and sole owner 
demonstrates the serious nature of the respondent’s violations. 


It is the policy of the Department to impose severe sanctions 
upon respondents who have engaged in serious or repeated 
violations of the regulatory laws administered by the 
Department. That policy has been set forth in many decisions 
filed in the last two years, most recently in In re Marvin Tragash 
Co., Inc., 33 Agriculture Decisions _____, PACA Docket No. 2- 
2770, decided December 24, 1974. In the Tragash case, the 
Department’s sanction policy was set forth in an appendix to the 
decision, which consisted of a lengthy excerpt from another recent 
case, In re Braxton McLinden Worsley, 33 Agriculture Decisions 
P&S Docket No. 4716, decided November 12, 1974. The 


ee oe 9 


identical appendix is also set forth as an appendix to this decision. 


The complainant has recommended that the respondent’s 
license be revoked. Complainant states in its brief (pp. 10-12): 


It has long been held that the financial hardship is not a defense for 
violations of section 2 of the Act. (See: Jn re Bailey Produce Company, 
Inc.,8 A.D. 1403, 1405 (1949); In re Josie Cohen Company, 3 A.D. * * * 
{1013, 1015] (1944)). 


Beyond this, we are presented with facts that indicate respondent’s 
financial hardship was, in good part, of its own making. Mr. Munoz, the 
President and sole stockholder of Southwest Produce, testified, that in 
1970, he purchased land adjacent to respondent’s business location, with 
the intention of expanding Southwest’s operation by building a produce 
warehouse. (Transcript p. 58). He bought the property on time and 
throughout the period in question (October 1971 to June 1973), he 
continued to make payments on it; and we must conclude, that he did so 
with at least some of the money due his suppliers. Furthermore, Mr. 
Munoz admitted (Transcript p. 60) that he only sold such property in July 
of 1973, because Southwest Produce was faced with a disciplinary action 
and it needed to satisfy at least those accounts set forth in the complaint. 
There is no clearer example of a licensee using the money owed his 
creditors to forward his own interest, while not returning to those creditors 
any financial benefit in the form of interest payments for such use. 


Respondent’s argument for mitigation in effect consists of a showing 
that Southwest Produce is now current on all accounts listed in the 
complaint. In addition, at the hearing respondent's attorney dramatically 
presented the agent of the Department of Agriculture with cashiers 
checks, bringing current two accounts of suppliers, who had instituted 
reparation complaints with the Department after the filing of the 
disciplinary complaint. This effort fell somewhat short; however, and there 
was testimony at the oral hearing (Transcript p. 30, 68) that as of that date 
respondent still was not current on all of its accounts, and was in fact 
violating section 2 of the Act at that time. Even granting, respondent has 
made remarkable effort to become current at this time such eleventh-hour 
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efforts come at the end of over two years of violations and only as a 
desperate effort to avoid license revocation. Such effort can no longer be 
considered sufficient to mitigate these offenses when they are obviously 
only made to stave off revocation of Respondent's license. This complaint 
and these proceedings were not brought, to see that the creditors of 
Southwest Produce finally received their money but rather to protect the 
industry. As stated in Jn re Edward M. Hall, d/b/a Tri-State Brokerage 
Company, 12 A.D. 725, 733 (1953): 


A disciplinary proceeding does not deal with the relationship of the 
respondent to his creditors for the purpose of seeking compensation 
for the creditors, but involves the relationship of the agreements to 
the public at large, at least to that part of the public in the business 
of selling and buying perishable agricultural commodities. 


Financial hardship and last minute efforts to pay creditors, even if 
successful, cannot alter the record of over two years of violations and 
should not go to mitigate the sanction. Southwest has already had its 
second chance; it is now necessary to revoke their license for the protection 
of the industry. Less than revocation can only result in encouraging 
Southwest, and all other produce dealers in similar circumstances, to 
ignore the provisions of the Act and to totally negate its effectiveness, 
with a concomitant disruption of the produce industry. 


In view of the above, complainant submits that the license of Southwest 
Produce must be revoked. 


Respondent’s attorney argued at the oral argument before the 
Judicial Officer that there is no evidence that, prior to the summer 
of 1973, respondent had a market for the land which it purchased 
in 1970. However, I do not place any weight on the circumstances 
with respect to the respondent's purchase and sale of the tract of 
land because I am not interested in whether respondent could 
have made more of an effort to pay the sellers within the time 
period required by the Act and regulations. 


As stated above, the Act calls for payment— not excuses. The 
seller of produce is injured by slow payment just as much when 
the purchaser is financially unable to pay promptly as when the 
purchaser could, with better management practices, pay 
promptly. Hence, in any case involving wilful, flagrant and 
repeated instances of failure to pay promptly, I will impose the 
same sanction irrespective of whether the respondent was in real 
financial difficulty or whether respondent could, with more of an 
effort, have paid promptly. 


The Act authorizes the revocation of a license for ‘‘flagrant or 
repeated’”’ violations. 7 U.S.C. 499h(a). It may well be that 
revocation of respondent’s license is necessary to serve as an 
effective deterrent to future similar violations by respondent and 
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by others. However, I would prefer to experiment for a short 
period of time to determine whether a lengthy suspension rather 
than revocation, in cases of this nature, will serve as an adequate 
deterrent. Accordingly, rather than revoking respondent’s 
license, its license will be suspended for 70 days. If experience 
demonstrates that this does not serve as an adequate deterrent, 
more severe sanctions will be imposed in future cases involving 
violations occurring after this decision is filed. In no similar 
contested case will a shorter suspension period be imposed. 


The Administrative Law Judge proposed to suspend respond- 
ent’s license for only 14 days, and he would suspend such 
suspension unless the respondent were found, after opportunity 
for hearing, to have, within four years following the effective date 
of the order, committed further payment violations of the Act. 
The Administrative Law Judge proposed such a lenient sanction 
because of what he regarded as mitigating circumstances, viz., 
(Initial Decision, pp. 14-18): 


The Respondent business has been operated for some 20 years or more, 
with no stain or blot recorded before 1971. It was a family operation, with 
son assisting and then succeeding the father-founder. Expansion of the 
business was successful for a time, until a bad year wounded its growth 
and strength. 


Since then Respondent has steadily tightened the operation albeit in the 
staggering that the weakened financial condition caused, some additional 
delinquencies have occurred. However, in spite of this, a local broker- 
witness strongly, clearly and forcefully endorsed the respondent, not only 
in his testimony, but in the market place. This broker in a real sense put 
his money where his mouth was, recommending and endorsing Respond- 
ent, at the risk of the broker’s own reputation and business. His 
opportunity to know, evaluate, and forecast arises from daily contact in 
the market place, and is not an abstract judgment of academic nature, but 
is offered and relied upon with business and financial risk of loss. 
Consequently, the testimony while already strong and persuasive, is 
bolstered by his conduct of his business. While even that is fallible it is 
particularly persuasive on this record. The specific evidence here has more 
value and weight than the generalized industry situation. 


Thus there is here a business with a long term unblemished record, in 
temporary financial trouble from identifiable short term causes. Positive 
corrective measures were taken. No losses to any creditors resulted. 
Bankruptcy which was an attractive alternative was avoided. The 
corrective measures taken appear to have been effective. The reputation of 
the management for integrity and responsibility has been clearly and 
firmly established by the evidence herein as well as by conduct in the 
marketplace, and stands unchallenged. It enjoys the confidence and 
support of the industry in the evidence and in the market. The mitigating 
circumstances here are clearly and convincingly established. 
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“A displinary proceeding does not deal with the relationship of the 
respondent to his creditors for the purpose of seeking compensation 
for the creditors but involves the relationship of the respondent to 
the public at large, at least to that part of the public in the business 
of selling and buying agricultural commodities.’’ In re Edward M. 
Hall, 12 A.D. 725 (1953). 


That part of the ‘‘selling and buying” public with the greatest interest 
and concern, most directly involved, has been persuasively heard from 
here in favor of Respondent. 


The “failure to pay promptly” violation is characterized in the briefs as a 
‘severe’ problem to the industry. However, the number of disciplinary 
actions instituted, or the other statistics received, fail somewhat to 
confirm this conclusion. At the time the 1962 amendments to the Act were 
being considered there were reportedly about 2,500 complaints* received 
a year and the testimony here indicates that about 2,700 are now received. 
Formal disciplinary actions were warranted in about one percent (1 %) of 
those instances. 


**** 


Here, the evidence warrants the least possible sanction, and a 
suspension for a period of two weeks, which itself is suspended during a 
period of four years under similar terms and conditions as set forth Jn re 
American Fruit Purveyor’s, Inc., 30 A.D. 1542, 1593 (1971), petition for 
reconsideration denied 31 A.D. 122 (1972). 


I disagree completely with the views of the Administrative Law 
Judge. In my view, there are no mitigating circumstances 
whatever in this case. Our differences will be discussed seriatim. 


In light of the 65 wilful, flagrant and repeated violations 
involved in this case, many of which occurred after repeated 
warnings from complainant, it is immaterial whether respondent 
was previously in business for ‘‘20 years or more, with no stain or 
blot recorded before 1971." As a matter of fact, however, 
respondent is a corporation which was not organized until August 
18, 1971, and licensed on September 7, 1971. The violations 
involved herein began in October 1971. 


The fact that a broker or certain other members of the industry 
endorsed or recommended respondent is of no consequence in 
excusing 65 wilful, flagrant and repeated violations of the Act. 
None of the persons injured by respondent’s payment practices 
were called to testify by.complainant. There was no reason to call 


8. See Statement of George R. Grange, Deputy Director, Fruit & Vegetable 
Division, Agricultural Marketing Service, USDA, to the Subcommittee on 
Agriculture & Forestry, 87th Congress, 1st Session, on S. 1937, on August 8, 
1961, pages 6-7. 





SOUTHWEST PRODUCE 175 
Cite as 34 A.D. 160 


them as witnesses. The Act requires prompt payment. Each 
member of the regulated industry is entitled to receive prompt 
payment. It is complainant’s duty to enforce the law as enacted 
by Congress. 


The Administrative Law Judge states that ‘“{p] ositive 
corrective measures were taken.’’ But when? Not after 
complainant’s letter of June 29, 1972 (Finding 5). Not after 
complainant’s letter of July 7, 1972 (Finding 7). Not after other 
repeated letters, telephone calls and a personal visit in December 
1972. In fact, the violations even continued after the formal 
complaint was issued in this proceeding. The facts do not reveal 
mitigating circumstances. They reveal a callous disregard for the 
regulatory requirements. Here, as in Zwick v. Freeman, 373 F.2d 
110, 115 (C.A. 2), certiorari denied, 389 U.S. 835— 


it is inconceivable that * * * [respondent was] unaware of * * * [its] 
financial condition and unaware that every additional transaction * * * [it } 
entered into was likely to result in another violation of the [Perishable 
Agricultural] Commodities Act. It would be hard to imagine clearer 
examples of ‘‘flagrant’’ violations of the statute than were exemplified by 
* * * frespondent’s] conduct. 


The Administrative Law Judge states that ‘[n]o losses to any 
creditors resulted’’ and ‘[b] ankruptcy which was an attractive 
alternative was avoided.” But the ‘“‘question is not whether actual 
injuries or losses were suffered by anyone.’’ Blaise D’Antoni & 
Associates, Inc. v. Securities & Exch. Com’n., 289 F.2d 276, 277 
(C.A. 5), petition for rehearing denied, 290 F.2d 688, certiorari 
denied, 368 U.S. 899. It is the duty of a regulatory agency to 
prevent potential injury by stopping unlawful practices in their 
incipiency, and proof of particular injury is not required. Federal 
Trade Comm'n. v. Raladam Co., 316 U.S. 149, 152; Fashion 
Guild v. Trade Comm’n., 312 U.S. 457, 466; Hastings Mfg. Co. 
v. Federal Trade Commission, 153 F.2d 253, 256-268 (C.A. 6), 
certiorari denied, 328 U.S. 853. Moreover, the Administrative 
Law Judge ignores the loss of interest on their money when 
shippers to respondent become involuntary creditors of respond- 
ent for up to 11 months. 


The Administrative Law Judge minimizes the seriousness of 
payment violations in the produce industry because formal 
disciplinary actions are instituted in only about one percent of the 
2,700 instances where complaints are received by complainant. 
However, the small number of formal disciplinary actions does 
not discredit Mr. Koenigsberg’s unchallenged testimony that 
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failure to pay promptly is a serious violation of the Act. Mr. 
Koenigsberg has been involved with the regulatory program for 
about 32 years. His testimony, in this respect, was not 
contradicted. 


In fact, as set forth above, respondent’s financial difficulties 
resulted, at least in substantial part, from the payment violations 
of others. 


The Administrative Law Judge, in proposing a lenient sanction 
in this case, relied on In re American Fruit Purveyor’s, Inc., 30 
Agriculture Decisions 1542 (1971), ruling on reconsideration, 31 
Agriculture Decisions 122 (1972). In that case, which involved 
failure to pay promptly under the Perishable Agricultural 
Commodities Act, the Judicial Officer suspended the respondent’s 
license for 14 days and suspended the suspension on condition 
that the respondent did not violate the payment provisions for 
four years. However, the circumstances that led to the lenient 
sanction in that case are totally absent here. In the American 
Fruit Purveyor’s case, the lenient sanction was imposed because, 
as far as the record in the case showed, the respondent had 
misconstrued the requirements of the Act and on a number of 
occasions had notified the complainant of its construction of the 
Act. The complainant, although writing numerous letters to the 
respondent, did not at any time correct the respondent’s 
misunderstanding. In the circumstances revealed by that record, 
there appeared to be no basis for an active suspension of the 
respondent's license. Specifically, the Judicial Officer stated in 
the American Fruit Purveyor’s case (30 Agriculture Decisions at 
1587): 


Complainant’s counsel asserted during the oral argument that the Chief 
of the Branch and the Head of the Complaint Section administering the 
regulatory program visited the respondent's president at least two years 
ago on two separate occasions to explain the payment provisions to him, 
but that he adamantly refused to change his way (Oral Arg. pp. 61-62). 
That is not in the record and cannot be considered. Assuming the truth of 
the statement, it shows only that the complainant failed to introduce into 
evidence the most important part of the case. Such evidence, if introduced, 
would have drastically changed the case. 


In ruling on the complainant’s petition for reconsideration in 
the American Fruit Purveyor’s case, the Judicial Officer stated 
(31 Agriculture Decisions at 127-128): 


The complainant argues that the sanction imposed in this case is too 
lenient (Petition, pp. 26-28). The complainant states (Petition p. 28): 
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We submit that if this “sanction” remains, it will only serve to 
encourage others to violate the act. This is especially true in this 
instance since this sanction is the first one imposed by this particular 
Judicial Officer and the industry will probably interpret his action as 
a pattern for the type of sanctions they can expect from him in the 
future when they engage in serious and willful violations of the act as 
found by the Judicial Officer to have been perpetrated by this 
respondent. 


If this decision raises expectations in the industry of lenient sanctions 
for serious or flagrant violations, their expectations will be short-lived. For 
example, I have just filed a Tentative Decision in a case under another 
regulatory statute in which I agreed with the Hearing Examiner’s findings 
as to the violations but increased the recommended suspension of 45 days 
to three years. 


The lenient sanction was issued in this case solely because the 
complainant failed to prove a convincing case. As explained in the 
decision, the respondent advised the complainant in writing of its 
construction of the Act and regulations on a number of occasions and—as 
far as the record shows—the complainant made no effort to inform the 
respondent that it disagreed with its construction. 


In the present case, the record shows that the complainant 
clearly and expressly advised the respondent that it was violating 
the Act, and that continued violations could lead to the 
suspension or revocation of respondent’s license. Nonetheless, 
respondent continued to violate the Act. And the violations 
continued even after the formal complaint was filed in this 
proceeding. Hence, the circumstances that led to a lenient 
sanction in the American Fruit Purveyor’s case are not present 
here. 


For the reasons set forth above, the license of the respondent 
should be suspended for 70 days. 


ORDER 


Respondent’s license is suspended for 70 days. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


This order shall be effective 20 days after service thereof. 
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APPENDIX 


In re Braxton McLinden Worsley, 33 Agriculture 
Decisions_____, P. & S. Docket No. 4716, decided November 12, 
1974. 

U.S.D.A. SANCTION POLICY 


(No. 16,232) 


F. H. Hocue Propuce Company v. IFSCO, Inc. PACA Docket No. 
2-3535. Decided January 23, 1974. 


Default order 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


John R. Catlin, Newport Beach, CA, for complainant. 
Morris Wainer, Miami Beach, Fla., for respondent. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving lettuce in interstate commerce. A copy of the formal 
complaint was served upon respondent, and respondent filed an 
answer thereto which did not meet the requirements of section 
47.8(b) of the rules of practice (7 CFR 47.8(b)). Respondent’s 
answer was stricken pursuant to section 47.11(c)(9) of the rules of 
practice (7 CFR 47.11(c)(9)) and it was given an opportunity to 
file a proper answer but did not do so. The issuance of an order 
without further procedure is appropriate pursuant to section 
47.8(d) of the rules of practice (7 CFR 47.8(d)). 


Complainant F. H. Hogue Produce Company, is a corporation 
whose address is P.O. Box 191, Yuma, Arizona. Respondent 
IFSCO, Inc., is a corporation whose address is 1200 N.W. 21st 
Terrace, Suite 5, Miami, Florida. 


Respondent was licensed under the Act at the time of the trans- 
actions involved herein. The facts alleged in the formal complaint 
are hereby adopted as findings of fact of this order and constitute 
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a violation by respondent of section 2 of the Act (7 U.S.C. 499b). 
Accordingly, within 30 days from the date of this order, respond- 
ent shall pay to complainant, as reparation the amount stated 
below, which we find to be the amount of damage to which the 
complainant is entitled as a result of the violation found herein, 
with interest thereon at the rate of 8 percent per annum from the 
following date, until paid. 


REPARATION AWARD: $6,060, with interest from July 1, 
1974. 


Copies hereof shall be served upon the parties. 


(No. 16,233) 


West INpiEs Foop & Importinc, INc. v. P.A.O. Propucre Corpora- 
TIon. PACA Docket No. 2-3387. Decided January 23, 1975. 


Contract price — concluded upon the evidence as invoice price of $14.00 per 
carton — Delivery — timely — Merchantability — failure to establish breach 
of warranty of — Reparation 


Where respondent accepted the produce in issue and failed to establish a breach 
of warranty of merchantability by complainant, failed to submit supporting 
evidence in its claim of the contract price and also failed to sustain its bur- 
den of proving untimely delivery, respondent is liable to complainant for the 
total contract price of the produce in the amount of $1,750.00 for which 
reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,750 in 
connection with a transaction in foreign commerce involving a 
partial truckload of yams. 
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A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto, in effect denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the evidence in the case is submitted 
under the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20). Under this procedure the 
pleadings of the party, being verified, are considered a part of the 
evidence in the case, as is the Department’s report of 
investigation. In addition, respondent filed an answering 
statement and complainant filed a statement in reply as evidence 
herein. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, West Indies Food & Importing, Inc., is a 
corporation whose address is Store No. 3, Bronx Terminal 
Market, Bronx, New York. 


2. Respondent, P.A.O. Produce Corporation, is a corporation 
whose address is 1200 N.W. 22nd Street, Miami, Florida. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about August 28, 1973, in the course of foreign 
commerce, complainant sold to respondent 125 cartons of 
Jamaican yams, at an agreed price of $14 per carton or a total 
contract price of $1,750, delivered at respondent’s place of 
business in Miami, Florida. 


4. On September 6, 1973, and pursuant to the contract set 
forth above, respondent received and accepted in Miami 125 
cartons of yams, which lot had been part of a shipment billed out 
of Kingston, Jamaica, on September 3, 1973. 


5. No payment has been made to complainant by respondent in 
connection with this transaction. 


6. The formal complaint was filed on May 2, 1974, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


One of the matters at issue between the parties here concerns 
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the date on which the yams were delivered to respondent. 
According to respondent, complainant represented to respondent 
that the yams were already “in the country’’ at the time of 
negotiations on August 28, 1973, and were ready for immediate 
delivery. Respondent states that the yams were actually delivered 
on September 6; that the produce was in very poor condition and 
showing decay at that time; that respondent’s Treasurer, Pedro 
Prieto, telephoned Francisco Organes, of complainant firm, and 
informed Organes of its circumstances; and that Organes 
requested that respondent accept and sell the yams, and that the 
price would be determined later. According to respondent’s Prieto 
45 cartons of yams were lost in repacking, with respondent 
thereafter offering complainant a check in the sum of $941.00 in 
full settlement for the balance of the produce. 


Complainant refused respondent’s offer of $941.00. According 
to complainant, it did not promise immediate delivery of the yams 
to respondent on August 28, 1973, because the yams had not been 
shipped out of Jamaica as of that date. Complainant contends, 
and the documentary evidence shows, that the yams were not in 
fact shipped from Jamaica until September 3, or some six days 
after the parties had conferred together on the sale of the yams. 
With this evidence before us, it is difficult for us to believe that 
complainant would deliberately have misrepresented to respond- 
ent that the yams were ‘‘in the country’’, especially in the absence 
of any evidence to corroborate the alleged misrepresentation. In 
fact, and as complainant points out, while respondent is 
contending, that it protested the late delivery of the goods on 
September 6, respondent’s telephone records indicate that no call 
was made to complainant until September 13. On the whole, we 
are of the opinion, and we so conclude, that the preponderance of 
the evidence supports complainant’s view: that there was a timely 
delivery of the yams. As to respondent’s claim that it was to sell 
the yams and confirm the price at a later date (after September 6) 
with complainant, this claim cannot stand, for it was bottomed on 
the earlier claim by respondent of a late delivery by complainant, 
which earlier claim we have already rejected. 


Respondent, however, alleges that the contract price of the 
yams was not $14 per carton, as alleged by complainant in the 
formal complaint, but was $12 per carton. Respondent claims it 
was invoiced by complainant at $12 per carton (Exhibit No. 3, 
Report of Investigation), but we have no such invoice in evidence. 
We do have in evidence as a part of complainant’s formal 
complaint its invoice No. 12624, dated September 18, 1973, to 
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respondent showing the sale of 125 cartons of yams at $14 per 
carton. While the evidence is sparse, we conclude that it is 
sufficient to sustain a finding that the agreed price of the yams 
herein was $14 per carton. 


Respondent next contends that the yams on arrival in Miami 
were in such poor condition that 45 cartons eventually had to be 
dumped. As proof of the poor condition of the yams, respondent 
submits a receipt from a Miami trash service, dated September 
25, 1973, which respondent says is evidence it paid $19 to have the 
45 cartons of yams dumped. 


It appears that respondent is claiming that the condition of the 
yams on arrival in Miami was such as to constitute a breach of the 
warranty of merchantability, and relies upon the above- 
mentioned receipt to prove it. If we have correctly stated respond- 
ent’s position, then we conclude that it has failed to succeed in its 
proof. The receipt submitted by respondent is not only well-nigh 
illegible, but is ambiguous as well. While there is indeed a figure 
of $19 appearing on the receipt, there are also the figures of $30 
and $49 (with the latter figure being crossed out). Nowhere on the 
receipt do we see any reference to yams. But even if we did, this 
would hardly be probative of anything except that the trash serv- 
ice accepted some yams, which would not necessarily be the lot 
involved herein. But even if they were the same yams, the receipt 
would not be probative of the condition of the yams involved 
herein 19 day earlier, when respondent first received the shipment 
on September 6. If respondent is to succeed in a claim for breach 
of merchantability against complainant, it must offer some 
impartial evidence — such as an inspection certificate — to show 
the condition of these yams on arrival in Miami. Since this has not 
been done, we conclude that respondent has failed to prove any 
breach of the warranty of merchantability by complainant in 
connection with this lot of yams. 


Although respondent accepted the yams involved herein, it has 
paid no part of the contract price of $1,750.00 to complainant, in 
violation of section 2 of the Act. Accordingly, reparation in this 
amount, with interest, should be awarded to complainant against 
respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,750.00, with interest thereon at 
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the rate of 8 % per annum from October 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,234) 


DAILEY AND Sons v. CuHer Francisco, Inc. PACA Docket No. 
2-3436. Decided January 30, 1975. 


Contract — prerequisite to — Evidence — sales memo presenting conditional 
contract — Sample shipment of frozen blueberries — failure to approve in 
good faith — Dismissal 


Where respondent’s failure to approve the sample shipment of berries in issue 
was in good faith, and its approval of such was a condition precedent to any 
contract between the parties, no contract came into existence. The com- 
plaint therefore is dismissed. 


Louis B. Dailey, Sanbornville, N.H., for complainant. 
Respondent pro se. 
Edward M. Silverstein, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of $1,264.39 against respondent in connection with a 
transaction in interstate commerce involving 54,420 pounds of 
frozen wild blueberries. 


A copy of the report of investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, who filed an 
answer thereto, generally denying liability to complainant in 
connection with this transaction. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in 
section 47.20 of the rules of practice, 7 CFR 47.20, is applicable. 
Under this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the 
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Department’s report of investigation. In addition, complainant 
filed an opening statement and respondent filed an answering 
statement. Complainant also filed a statement in reply and a 
brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis B. Dailey, 
Robert H. Dailey, and Thomas H. Dailey, doing business as 
Dailey and Sons, whose address is R.F.D. No. 1, Sanbornville, 
New Hampshire. 


2. Respondent, Chef Francisco, Inc., is a corporation whose 
address is P.O. Box 1187, Eugene, Oregon. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. Victor D. Bendel Co., Hindsdale, Illinois, was the agent 
employed by complainant to negotiate for the sale of their berries. 


4. On or about August 28, 1973, a conditional contract was 
negotiated between the parties herein through West Coast 
Packers, Inc., 501 Colman Building, Seattle, Washington, acting 
as broker. Negotiations were handled by Victor D. Bendel Co. 
acting for complainant and John Auer acting for respondent. The 
terms of the conditional contract called for the sale of 1,151 
cartons of size No. 30 frozen wild blueberries, a net weight of 
34,530 pounds, at $.50 per pound, for a total of $17,265, and the 
sale of 663 cartons of No. 30 frozen wild blueberries, at a net 
weight of 19,890 pounds, at $.48 per pound for a total of 
$9,547.20. The total dollar amount of the order was for 
$26,812.20. The sale was made “SUBJECT TO APPROVAL OF 
REPRESENTATIVE SAMPLE TO BE SENT AIR FREIGHT 
COLLECT TO THE ATTENTION OF MR. JOHN AUER.” 


5. On or about August 29, 1973, complainant caused the 
required samples to be sent air freight to respondent which 
samples were received by respondent in good condition on August 
30, 1973. 


6. On or about September 12, 1973, complainant telephoned 
John Auer and notified him that ‘‘time was critical’ and that if 
the sample which was received by respondent August 31, 1973, 
was not tested in two days complainant would consider it a 
“breach of contract’’ for unreasonable delay. 


7. By letter dated September 14, 1973, Mr. John Auer, for 
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respondent, notified West Coast Packers, Inc., that respondents’ 
“Quality Assurance Department” had rejected the blueberries 
because of ‘‘the extremely high percentage of small berries.”’ 


8. On or about September 17, 1973, complainant phoned Mr. 
John Auer and was notified that Mr. Auer had written West 
Coast Packers, Inc., a letter of rejection on September 14, 1973. 
Complainant did not receive a copy of the letter of rejection until 
September 24, 1973. 


9. On or about September 25, 1973, complainant wrote 
respondent that it did not accept the rationale for respondent’s 
rejection of its blueberries and that it would hold respondent 
“liable for any loss occasioned by [respondent’s] breach of 
contract and frespondent’s] undue delay in testing during a 
period when most of the buyers were covering their requirement 
for the next year.” 


10. On or about September 26, 1973, complainant sold the 
54,420 pounds of blueberries to Allen’s Blueberry Freezer, Inc., 
248 Main Street, Elsworth, Maine 04605, for $26,121.60. 


11. By letter dated December 7, 1973, complainant wrote 
respondent alleging damages of $1,264.39. Complainant also 
enclosed a copy of the ‘‘sales memo” by Victor D. Bendel Co. 
dated August 28, 1973, between it and respondent. This was the 
first time that respondent had received a copy of this document. 


12. An informal complaint was filed January 21, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The principal issue in this proceeding is whether a contract 
came into existence whereby complainant agreed to sell and 
respondent agreed to purchase a quantity of frozen blueberries. 
Both respondent and complainant agree that the ‘‘Sales Memo’”’ 
No. 8882, dated August 28, 1973, by Victor D. Bendel Co., 
represents the agreement between them. This agreement, as 
contained in the memo, shows that complainant offered to sell 
11,051 cartons of size No. 30 frozen wild blueberries, weighing 
34,530 pounds, at $.50 per pound, for a total of $17,265 and 663 
cartons of No. 30 frozen wild blueberries, weighing 19,890 
pounds, at $.48 per pound for a total of $9,547.20, with a total 
billing of $26,812.20. The sales memo further discloses that, as a 
prerequisite to the contract, the parties agreed that a 
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“REPRESENTATIVE SAMPLE”’ of the blueberries was ‘“‘TO 
BE SENT AIR FREIGHT COLLECT TO THE ATTENTION 
OF MR. JOHN AUER”, for respondent’s ‘““APPROVAL”’. 
Complainant claims that it believed that respondent desired the 
sample to assure itself that the blueberries were of the quality and 
condition as represented in the Sales Memo. It would appear, 
from the evidence submitted by complainant, that it believed that 
it had a firm contract with respondent if the samples were as 
described. However, there is no such limitation in the Sales 
Memo, and it does not appear, from the evidence submitted by 
both parties, that this was respondent’s intention. On its face, the 
Victor D. Bendel Sales Memo presents a conditional contract, and 
the only conclusion warranted by the evidence is that the approval 
of the sample by this respondent was a condition precedent to any 
contract and that, since there was no subsequent approval of the 
sample, there was no contract. 


In view of the foregoing conclusion, little need be said with 
respect to complainant’s further contention that it suffered a loss 
as a result of respondent’s alleged delay in testing the sample 
other than to mention that the evidence is in conflict. But 
complainant would be in no better position even assuming that it 
could establish that respondent had delayed in testing the sample. 
Complainant urges that the failure to approve the sample was 
unjustified because it was based on the small size of the wild 
blueberries. It is complainant’s contention that respondent should 
have known that wild native blueberries are smaller than large 
high bush cultivated blueberries. On the other hand, Chef 
Francisco contends that it was used to buying West Coast 
Domestic Blueberries which are a large berry, that the extremely 
high percentage of small berries would not have provided 
respondent’s customers with the product that they expected from 
respondent and that, therefore, respondent was not about to make 
any commitment to purchase complainant’s blueberries without 
inspection. The evidence thus submitted is consistent with 
respondent’s rejection of the offer made by complainant, and we 
are unable to conclude that the failure of respondent to approve 
the sample was not in good faith. Accordingly, the complaint 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 
(No. 16,235) 


ANTHONY Farms, Inc. v. Foop Fair Stores, Inc. PACA Docket 


No. 2-3283. In order issued January 27, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,236) 
In re Soutuwest Propuce, Inc. PACA Docket No. 2-2997. In 


order issued January 27, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,237) 


In re J. Acevepo & Sons, et al. and J. Acevepo & Sons, Inc. 
PACA Dockets No. 2-2717 and 2-2889. In order issued 
January 27, 1975, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 16,238) 

SINALOA Propuce Co., INc. v. GRAND PRAIRIE BROKERAGE INC. 
PACA Docket No. 2-3454. In order issued January 16, 1975, 
by Donald A. Campbell, Judicial Officer. 

(No. 16,239) 

Martrort Bros. Distriputors v. KLEIMAN & Hocuserc, INc. 
PACA Docket No. 2-3559. In order issued January 23, 1975, 
by Donald A. Campbell, Judicial Officer. 

(No. 16,240) 
PoNDEROSA GROWERS ASSOCIATION, INC. v. NICKLAUS ENTERPRISES, 


Inc. PACA Docket No. 2-3033. In order issued January 23, 
1975, by Donald A. Campbell, Judicial Officer. 
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DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 16,241) 


SuNDANCE Fruit CompANy v. WHOLESALE Propuce Suppty, INc. 
and/or Bonanza Distrisutors, Inc. PACA Docket No. 
2-3369. In order issued January 30, 1975, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 16,242) 


B & L Propuce or Arizona, Inc. v. E & S Propuce Dist. PACA 
Docket No. 2-3562. Reparation of $5,319.60 with 8 percent 
interest from May 1, 1974, awarded complainant against 
respondent in order issued January 8, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,243) 


Commopity MARKETING Company v. R & L Propuce Co. PACA 
Docket No. 2-3563. Reparation of $3,931.00 with 8 percent 
interest from June 1, 1974, awarded complainant against 
respondent in order issued January 8, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,244) 


Huster BrokeraceE Co., Inc. v, Pepper-Grasso, Inc. and JOHN 
PepPeR Foops, Inc. PACA Docket No. 2-3557. Reparation of 
$2,781.68 with 8 percent interest from October 1, 1974, 
awarded complainant against respondent in order issued 
January 8, 1975, by Donald A. Campbell, Judicial Officer. 
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(No. 16,245) 


Paco VERDE Farms, INc. v. MicHAEL A. WALLACE, d/b/a WALLACE 
Propuce Company, and/or Oren Ray Hatt, d/b/a WALLACE 
Propuce Company. PACA Docket No. 2-3564. Reparation of 
$8,860.00 with 8 percent interest from August 1, 1974, 
awarded complainant against respondents in order issued 
January 8, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,246) 


A.uiED Foop Brokers, a/t/a Fiormwa Citrus SAtss Co. v. Purity 
Foop Co., Inc. PACA Docket No. 2-3568. Reparation of 
$1,800.00 with 8 percent interest from August 1, 1974, 
awarded complainant against respondent in order issued 
January 9, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,247) 


GeorGIA VEGETABLE Co., INc. v. MicHaet A. WALLAcE, d/b/a 
WALLACE Propuce Company, and/or Oren Ray HALtt, d/b/a 
WaLitace Propuce Company. PACA Docket No. 2-3566. 
Reparation of $7,305.90 awarded complainant against re- 
spondents in order issued January 9, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,248) 


Jones Bros., Inc. v. MicHaEt A. WALLACE, d/b/a WaALLAcE Pro- 
puce Company and/or Oren Ray Hatt, d/b/a WALLACE 
Propuce Company. PACA Docket No. 2-3565. Reparation 
of $8,759.48 with 8 percent interest from September 1, 
1974, awarded complainant against respondents in order 
issued January 9, 1975, by Donald A. Campbell, Judicial 
Officer. 
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(No. 16,249) 


Wricut’s Propuce, Inc. v. C & C Tomato & Propuce Co. PACA 
Docket No. 2-3569. Reparation of $2,973.25 with 8 percent 
interest from April 1, 1975, awarded complainant against 
respondent in order issued January 9, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,250) 


Wittiam Henry Govtp v. LArry Howarp Piotr. PACA Docket 
No. 2-3571. Reparation of $3,100.00 with 8 percent interest 
from January 1, 1974, awarded complainant against respond- 
ent in order issued January 10, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,251) 


GrirFin & Brann or MCALLEN, INc. v. Tony’s Propuce Inc. 
PACA Docket No. 2-3572. Reparation of $435.00 with 8 
percent interest from January 1, 1974, awarded complainant 
against respondent in order issued January 10, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,252) 


GriFFIN & BRAND oF MCALLEN, INc. v. JoHN P. MILLER WHOLESALE 
Propuce. PACA Docket No. 2-3573. Reparation of $1,238.75 
with 8 percent interest from April 1, 1974, awarded complain- 
ant against respondent in order issued January 10, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,253) 


WestsipE Propuce Co. v. Western Fruit & Canny Co. PACA 
Docket No. 2-3570. Reparation of $1,631.55 with 8 percent 
interest from May 1, 1974, awarded complainant against 
respondent in order issued January 10, 1975, by Donald A. 
Campbell, Judicial Officer. 
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(No. 16,254) 


Bruce Cuurcu, Inc. v. IFSCO, Inc. PACA Docket No. 2-3574. 
Reparation of $5,136.25 with 8 percent interest from June 1, 
1974, awarded complainant against respondent in order 
issued January 14, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,255) 


MENDELSON-ZELLER Co., Inc. v. IFSCO, Inc. PACA Docket No. 
2-3575. Reparation of $17,610.55 with 8 percent interest 
from June 1, 1974, awarded complainant against respondent 
in order issued January 14, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,256) 
Har Moon Fruit & Propuce Co. v. MaAure Sott Company. 


PACA Docket No. 2-3586. Reparation of $705.00 with 8 
percent interest from September 1, 1974, awarded com- 


plainant against respondent in order issued January 24,: 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,257) 


OaKFIELD & ELBA Growers, INc. v. Custom Packine, Ltp. PACA 
Docket No. 2-3588. Reparation of $1,700.00 with 8 percent 
interest from June 1, 1974, awarded complainant against 
respondent in order issued January 25, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,258) 


ZotLteR Distriputinc Inc. v. Maure Soitt Company. PACA 
Docket No. 2-3587. Reparation of $8,021.00 with 8 percent 
interest from October 1, 1974, awarded complainant against 
respondent in order issued January 24, 1975, by Donald A. 
Campbell, Judicial Officer. 
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(No. 16,259) 


Baer Brortuers, Inc. v. Pinto FArMers Market. PACA Docket 
No. 2-3589. Reparation of $5,588.00 with 8 percent interest 
from March 1, 1974, awarded complainant against respond- 

ent in order issued January 27, 1975, by Donald A. Camp- 


bell, Judicial Officer. 


(No. 16,260) 


Curtis W. Carcit,d/b/a Carcit Propuce Company v. MICHAEL A. 
Wa ttace, d/b/a Wat.iAce Propuce Company and OREN 


Ray Hatt. PACA Docket No. 2-3591. Reparation of $18,779. 
50 with 8 percent interest from August 1, 1974, awarded 
complainant against respondent in order issued January 27, 


1975, by Donald A. Campbell, Judicial Officer. 
(No. 16,261) 


GREEN VALLEY Propuce Co-Op. v. GranpD Prarrie Propuce Brox 
ERAGE, Inc. PACA Docket No. 2-3590. Reparation of $1,233. 


75 with 8 percent interest from September 1, 1974, awarded 
complainant against respondent in order issued January 27, 
1975, by Donald A. Campbell, Judicial Officer. 





SUBJECT INDEX OF AGRICULTURE DECISIONS 
JANUARY 1975 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


BURDEN OF PROOF 


Failure to sustain 
CLAIM OF DISCRIMINATION 


Failure to prove 


TRANSPORTATION CREDIT 
Bulk unit pool milk for Class IT 


Disallowance in accordance with law 
COMMODITY EXCHANGE ACT 
CUSTOMERS’ ORDERS 
Crossing of 
FLOOR BROKER 


Hedging transactions violations 


REPORTING REQUIREMENTS 


Failure to comply with 


REPORTS 


False and incorrect 


SANCTION 


Revocation of registration 
Denial of trading privileges for one year 


Denial of trading privileges for 6 months .. 


Suspension of registration for 6 months 


TRADING CARDS 


False and incorrect . 


TRADING LIMITS 


Excessive trading in shell egg futures 
HORSE PROTECTION ACT 


SANCTION 
Civil penalty of $500.00 
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Horse Protection Act — Cont. 
SORING 


Constituting cruel and inhumane treatment 
PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS AND RECORDS 


Incomplete and incorrect 


ACCOUNTINGS 


False and incorrect 


BONDING REQUIREMENTS 


Failure to comply with 


CHECKS OR DRAFTS 


Insufficient funds 


Failure to make funds available to pay drafts ... 


CONSENT ORDER — Cease and desist 
Accounts and records 
Custodial account for shippers’ proceeds 
Improper practices 
Net proceeds 


Unfair and deceptive practices 


CONSENT ORDER — Sanction 


Bonding requirements 
Checks or drafts 
Insolvency 


Failure to pay when due 


CUSTODIAL ACCOUNT FOR SHIPPERS’ 
PROCEEDS 


Deficiencies in 


Failure to maintain and to use properly 


Issuance of checks on for livestock not consigned 
on commission basis 


IMPROPER PRACTICES 


Purchasing livestock from consignment for own 
speculative account 
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Packers and Stockyards Act, 1921 -- Cont. 


Reselling consigned livestock and tailing to 
remit gain to owners . 


INSOLVENCY 

Current liabilities exceeding current assets.................... 
ORDER 

Dismissing proceeding 
PURCHASE PRICE 

Failure to pay when due . LT 
RESALE 


Of consigned livestock on commission basis and 
failure to remit gain to owners 


SANCTION 


Suspension until in full compliance with bonding 
requirements 


Suspension for 30 days and until no longer 
insolvent 


SCALE TICKETS 


False or incomplete 


UNFAIR AND DECEPTIVE PRACTICES 


Making payments to induce purchases of meat 
and meat food products and showing such 
payments as brokerage commission 


Showing brokerage commission on books absent 
brokerage services 


PERISHABLE AGRICULTURAL COMMODITIES 
ACT, 1930 


ACCEPTANCE 


By exercising control and by failing to make 
effective rejection 


ACCOUNTING 


Failure to account truly and correctly 


BURDEN OF PROOF 


Failure to sustain 
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Perishable Agri. Commodities Act, 1930 — Cont. 
COLLECTED PURCHASE PRICES 


Failure to remit to shippers 


CONTRACT 


Prerequisite to 


CONTRACT PRICE 


Established upon evidence 
DELIVERY 
Timely 
DELIVERY PERIOD 
Not normal 
EVIDENCE 
Invoice, supporting claim of contract price 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to pay promptly and in full 5A bs leliw a isaeetal lucene sc 


F.0.B. TRANSACTION 


Arrival after normal delivery period 
Shipping point basis 


Suitable shipping condition warranty 
applicable 


GOOD DELIVERY STANDARDS 
Failure to meet 


INSPECTION 


Damage by tip burn and Russet Spotting 


Revealing poor quality and condition, lettuce.................... 


MERCHANTABILITY 


Failure to establish breach of warranty of 
NET PROCEEDS 


Failure to remit to shippers 


ORDER 


Amending prior order 
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Perishable Agri. Commodities Act, 1930 — Cont. 
Of default — reparation awarded gi ss 0 sw 0 dee EW ok a 


PUBLICATION OF FACTS 


Wilful, flagrant and repeated violations 


REJECTION 


With reasonable cause 


SAMPLE SHIPMENT 


Blueberries 


Failure to approve in good faith . 


SANCTION 


Revocation of license 


Suspension for 70 days 


SANCTION TESTIMONY 
Admissibility of 
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